3AKJIFOUUTEJBHBIN STAIT

3azaHus 3aKJIIOYUTENBHOrO dTana i yqamuxcesa 10-11 kinaccos

Bapuanr 1

1. Jing yuactns B aHATHTHYECKOH MpOrpaMMe KpPaeBOTO TENECBUICHHS ObLT
IpUrjameH IMpokypop H-ro kpas, KOTOpeli B XOJI€ IIepeladyd IpU3Ball
n30upaTenei roJocoBaTh 3a KaHauaaTa B 3aKOHOJATEIbHOE coOpaHue Kpas Y-Ba,
BO3IJIABJISIONIEIO CIUCOK PErHoHanbHOi maptun «HOpUCTBHI 3a JIEMOKpPATHION.
Kpome TOro, mnpokKypop B CBOEM BBICTYIUICHUM AaKTMBHO KPHUTHKOBAJ
MIOJIMTUYECKUX MPOTUBHUKOB Y-Ba, KOTOpBIE, IO €r0 CJIOBaM, «BCSIYECKHU
MPEMATCTBOBAIN IMPABOOXPAHUTEIBHON AESATEIBHOCTA NPOKYpPATYypPhl, CKPBIBAJIN
CBEJICHUS O HAJUYHMK HEJBHKUMOCTHU 32 PyOE€KOM M IMPOBOLMPOBAIH MPOTECTHHIE
BBICTYIUICHUS B PA3JIMYHBIX HACEJIECHHBIX ITYHKTaX Kpas».

[IpeacTaBieHHass CUTyalMs COACPKUT HECKOIBKO «IOPUIUUYECKUX OIIUOOK.
YKaxure, 4TO B HEM HE COOTBETCTBYET ACHCTBYIOLIEMY 3aKOHOAATEIILCTBY.

OtBer: B CcBOEM OTBETE YYaCTHHUK OJMMIIMAJBI JIOJDKEH OBUI yKaszaTh
CIICAYIOIINE OIIHOKU:

o Ilpoxypop H-co0 Kkpas He umeem npasa 3aHuUMamvpCcs azumayuell Ha

gvibopax;

o Pecuonanvnvlie napmuu He cozoaromcs 6 P®, napmus Oondxcua umems
00UepOCCULICKULE CMamyc U pe2uoHalbhble omoeneHus: bonee uem 8 NolosuHe
cyObekmos Pd,?

o Ilapmuu e co30arOmcs no nPoGeccuoHaIbHOMY NPUSHAKY (IOPUCTIBL).

! 3anpelyaetcs NpoBOAMTbL MpeaBbIOOPHYIO armtTauumio, armtaumio no Bonpocam pedepeHayma,
BbIMyCKaTb M PAcnpOCTPaHsSTb Mobble arMTaunoHHbIe MaTepuanbl:

a) pepepanbHbIM OpraHam rocydapCTBEHHOW BRacTu, OpraHaM rocy4apCTBEHHOW BMacTy
cybvektoB Poccuiickon ®epepaumn, WHbIM FOCYAApCTBEHHBbIM OpraHam, OpraHam MeCTHOro
camoynpasneHus;

0) NMuam, 3ameLlaLLM rocygapCTBEHHbIE UK BbIOOPHbLIE MYHULMNANbHbIE AOIMKHOCTH,
rocygapCTBEHHbIM U MYHULMNAMNBHBIM CIY>KALLMM, NMLaM, SBISOWUMCS YrieHaMn OpraHoB ynpasrieHus
opraHusaumi He3aBUCMMO OT (PopMbl COOCTBEHHOCTU (B OpraHv3aumsix, BbICLUMM OpraHoM yrnpaBneHusi
KOTOpbIX BAsieTCA cobpaHue, - YneHamMmun OpraHoB, OCYLLECTBASIOLMX PYKOBOACTBO AeATENbHOCTbIO 3TUX
opraHu3aumm), 3a UCKMYEHMEeM NOMUTUYECKUX NapTUi, NPyU UCNOSTHEHUM UMW CBOMX AOIPKHOCTHBIX UNn
cnyxebHbIx 0693aHHOCTEN, KpOME Criyyasi, NpeayCMOTPEHHOro NyHKTOM 8.1 HacTosiLen cTatbi, 1 (Unn)
C MCNONb30BaHNEM MPENMYLLIECTB CBOErO AOIMKHOCTHOIO U Cny>kebHOro nonoxeHus. YkasaHue B
arMTauMoHHOM MaTepuare SOMKHOCTM Takoro fvua He ABNseTCH HapyLeHneM HacToswero 3anpeTta ( 4.
7 CT. 48 ®denepainpHblii 3ak0H oT 12.06.2002 N 67-03 (pen. ot 27.12.2018) "O6 OCHOBHBIX TapaHTHSX
n30MpaTenbHBIX IPaB U MpaBa Ha ydyacTue B pedeperayme rpaxkaan Poccuiickoit denepannn”

2 3akoH «O nonutmnyeckmx naptusaxy (CT. 3, n. 2) onpegenseT, cpeam NpoYyero, YTo NonNuTMYeckas napTus
AOIMKHA UMETb perMoHarbHble OTAENEHNsI HE MeHee YeM B NOSIOBMHE CyObekToB Poccuinckon
denepaumm

Cratba 5. TepputopuanbHasa cpepa AeaTenbHOCTN nonuTuyeckon naptumn (PegepanbHbli 3aKOH
"O nonutudeckmx naptuax" ot 11.07.2001 N 95-93)

MonuTuyeckass napTvs BMApaBe OCYLIECTBMNATbL CBOK [AeATENbHOCTb Ha BCEN TeppuTopuu
Poccuickon denepaumn.


http://www.consultant.ru/document/cons_doc_LAW_314857/cf920f375931b9b9ceccb8fa4c2a7947f2a3acac/#dst101838
https://ru.wikipedia.org/wiki/%D0%A4%D0%B5%D0%B4%D0%B5%D1%80%D0%B0%D1%82%D0%B8%D0%B2%D0%BD%D0%BE%D0%B5_%D1%83%D1%81%D1%82%D1%80%D0%BE%D0%B9%D1%81%D1%82%D0%B2%D0%BE_%D0%A0%D0%BE%D1%81%D1%81%D0%B8%D0%B8

e B xozme mnpeaBblOOpHONM arutauu T€ CyOBEKThI, KOTOPbIE HMEIOT IPaBO
OCYILECTBIATh JAHHYIO JESATEIBHOCTb, HE JOJKHBI HCIOJIb30BAaTh 3(UPHOE
BpeMsl Ha  TEJIEBUJACHUHU, MPENOCTABIEHHOE UM JUId  pa3MEIlEHUs
aruTalMOHHBIX MaTEpUaJIOB, JUIsl paclpocTpaHeHHs] MH(POpMaIuU, B KOTOPOMH
SBHO TMpeo0IaNaloT CBEACHUS O KakoM-IMOOo KaHaujgate (Kakux-ianbo
KaH/IUJAaTax), U30UpaTeIbHOM OOBEAUHEHUH B COYETAHUM C HEraTHBHBIMH
KOMMEHTApUsMHU;  pacHpocTpaHeHuss  HMH(OpPMALUH,  CIOCOOCTBYIOIIEH
CO3/IaHUI0  OTPHIIATEJILHOTO OTHOILIEHUS u30upareneil K  KaHAWUJATY,
u30upaTeIbHOMY OOBEIUHEHHWIO, BBIIBHHYBIIEMY KaHIWAATa, CIHCOK
KaHUJaTOB.
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2. TIpuBequTe KOHKPETHbIC IPHMEphl HOPMATHBHOro Ykasa IIpesmmeHTa
P® u VYkaza, sBismomerocss akToM IpuMeHeHust npaBa. [Ipemycmotpena
Konctutymuss P® mnpaBo  rpaxkaaHuHa  oOpaTuTbea ¢ KamoOodW B
Kouctutynuonnsii Cyn P® Ha HecoorBercTBHE KOHCTHUTYIIMM HOPMAaTHBHOTO
Vka3a [Ipe3nnenra? Kak 3aiiuTuTh CBOM IIpaBa rpakJaHuHY, €CIIM OHU HAPYIICHBI
MOJIOKEHUSIMA HOPMATHUBHOT'O MPABOBOIO aKTa riaaBbl cyobekTa PD?

OTtBert:

e Hanpumep, Yka3bl KOTOpbIM yTBepkAeHO [l0JI0KEHNHE O TOCY1apCTBEHHBIX
Harpagax B Poccuu, unu Ilonoxenue 06 Aamunuctpanuu Ilpesunenra PO
OTHOCSTCS K YHCIy HOPMAaTMBHBIX AaKTOB,. YKa3 € O HarpaxJIcHUU

3 He JornyckaeTcs co3faHue normTu4eckux napTui no npusHakam npodeccroHarbHOM, pacoBOW,
HauwuoHansHon unu penurnosHon NMPUHAONEXHOCTN.

Moo  npusHakamu  npodeccMoHanbHOW,  PacoBOW,  HaUMOHaNbHOM  UAW  PEnUrMO3HOM
npuvHagnexHocTn B HacToswem deaepanbHOM 3aKkOHe MOHMMAaEeTCs yka3aHue B yCcTaBe M nporpamme
NONUTUYECKOW NapTuUm Lenen 3awmnTbl MPOgECCUOHANBHbIX, PACOBbLIX, HALMOHAMNBHbIX UM PENUIMO3HbIX
WHTEPECOB, a TakKe OTPaXXeHUE yKasdaHHbIX Lienen B HAaMMEHOBaHUN NONUTUYECKON NapTuu.

MonuTuyeckas NapTusi He JOSHKHA COCTOATb M3 NuL ofHoW npodeccun. (4. 3 cr. 9, PegepanbHbin 3akoH "O
nonutudeckux naptunsx" ot 11.07.2001 N 95-3

4 3apervctpupoBaHHbIA KaHAMAaT, nbupartenbHoe obbeanHEHUEe He BNpaBe WUCMOoNb30BaTh 3UpPHOE
BPEMS Ha KaHanax oOpraHu3auui, OCYLLECTBNALWMUX TeneBellaHne, MpegocTaBrieHHoe UM Ans
pasmeLLeHns arMTauMoHHbIX MaTepuanos, B Lensx:

a) pacnpocTpaHeHuMsi MPU3bIBOB TrOfIOCOBATb MNPOTWMB KaHAuAaTa, KaHauOaTtoB, CnMcKa KaHOMAaToB,
CMWCKOB KaHAMAATOB;

0) onucaHMa BO3MOXHbLIX HEraTMBHbIX MOCNEACTBUA B Criyyae, ecnv TOT WK MHOW KaHaupgat Oyger
n3bpaH, TOT NN MHOWM CMMCOK KaHaAMAATOB OyaeT JoNyLLEH K pacnpeaerneHnio 4enyTaTCkux MaHaaToB.;

B) pacnpocTpaHeHusi Hopmauun, B KOTOPOW SSIBHO NpeobnagaloT ceBeaeHnst O KakoM-nmbo KkaHgugarte
(kakmx-nnbo kaHamMpgaTax), M3bnpaTenbHOM 06 bEeOUHEHUN B COYETAHMUM C HEFATUBHBIMW KOMMEHTapPUSMu
(n.5.2 cratbun 56)

®depepanbHbifi 3akoH 0T 12.06.2002 N 67-93 (pea. ot 27.12.2018) "O6 OCHOBHbIX rapaHTUAxX
n3bupartenbHbIX NpaB 1 NpaBa Ha ydacTue B pedepeHayme rpaxaaH Poccuickon depepaummn’


https://ru.wikipedia.org/wiki/%D0%93%D0%BE%D1%81%D1%83%D0%B4%D0%B0%D1%80%D1%81%D1%82%D0%B2%D0%B5%D0%BD%D0%BD%D1%8B%D0%B5_%D0%BD%D0%B0%D0%B3%D1%80%D0%B0%D0%B4%D1%8B_%D0%A0%D0%BE%D1%81%D1%81%D0%B8%D0%B9%D1%81%D0%BA%D0%BE%D0%B9_%D0%A4%D0%B5%D0%B4%D0%B5%D1%80%D0%B0%D1%86%D0%B8%D0%B8
https://ru.wikipedia.org/wiki/%D0%93%D0%BE%D1%81%D1%83%D0%B4%D0%B0%D1%80%D1%81%D1%82%D0%B2%D0%B5%D0%BD%D0%BD%D1%8B%D0%B5_%D0%BD%D0%B0%D0%B3%D1%80%D0%B0%D0%B4%D1%8B_%D0%A0%D0%BE%D1%81%D1%81%D0%B8%D0%B9%D1%81%D0%BA%D0%BE%D0%B9_%D0%A4%D0%B5%D0%B4%D0%B5%D1%80%D0%B0%D1%86%D0%B8%D0%B8
https://ru.wikipedia.org/wiki/%D0%9D%D0%BE%D1%80%D0%BC%D0%B0%D1%82%D0%B8%D0%B2%D0%BD%D1%8B%D0%B9_%D0%BF%D1%80%D0%B0%D0%B2%D0%BE%D0%B2%D0%BE%D0%B9_%D0%B0%D0%BA%D1%82
http://www.consultant.ru/document/cons_doc_LAW_50770/#dst100039

KOHKPETHOTO JINIA WIK O IMPUEME €r0 B I'PAXKIAHCTBO OTHOCUTCS K YHCITY
HEHOPMATHUBHBIX (MHJMBUIYaJIbHO-TIPABOBBIX WJIM MPABONPUMEHUTEIbHBIX
aKTOB),

e Her B Konctutynuum takoii Hopmbl HeT.  Koncturyumonssii Cyn
Poccuiickoit deneparuu 1o >xkajobaM Ha HapylIeHHE KOHCTUTYIIMOHHBIX
npaB M cBoOOA TpaxJaH M IO 3ampocaM CyAOB  IPOBEPSIET
KOHCTUTYLIMOHHOCTh ~ 3aKOHA, IPUMEHEHHOTO WM  IOJJICKAILIEro
MIPUMEHCHUI0O B KOHKPETHOM Jielie, B IMOPAJKE, YCTAHOBJIECHHOM
dbeneparbHBIM 3aK0HOM (4.4 CcT. 125);

e [IpoBeputrh KOHCTUTYUHMOHHOCTH YKa3a Ilpesmpenta P® B mnopsaxe
abctpakTHOoro HopMokoHTpoJisi Konctutyuuonusiii  Cyn  Poccuiickoit
denepauuu YVIIOJIHOMOYEH 1o 3ampocam IlIpe3upeHta Poccurickou
Oenepannu, Cosera Deneparuu, ['ocynapctBeHHo Jlymbl, oqHON MOATOM
wieHoB CoBera @enepauuu Wid JenmyTatoB locymapcTBeHHOU JlyMbl,
[IpaButennsctBa Poccuiickoit @exnepanuu, BepxoBHoro Cyna Poccuiickoit
denepaliii, OpPraHOB 3aKOHOJATEIBHOM M MCIIOJHUTEIBHOW BJIACTH
cyowektoB Poccuiickoit denepanuu (4. 2 ct. 125);

e OOpatuthbCs B CyJ OOIIEH OPUCAMKIUHU, K YTIOJHOMOYEHHOMY MO MpaBam
yenoBeka PO u T.4.

e B KOHCTUTYIIMOHHBIN CYJ] OH CaM HE MOXET OOpaTUThCS HO COTJIACHO II. 0)
yactu 2 cT. 125 ¢ 3anpocamMu 0 KOHCTUTYLIHOHHOCTH HOPMATHBHBIX aKTOB
cyorektoB  Poccuiickoit ~ dexpepanvu, UW3MaHHBIX 10  BOIMpOCaM,
OTHOCAILIMMCS K BEACHUIO OPTaHOB IOCYyAapCTBEHHOM Biactu Poccuiickon
denepau M1 COBMECTHOMY BEIECHUIO OPraHOB TOCYAApPCTBEHHOW BIIACTH
Poccuiickoit denepaniii 1 OpraHoB TOCYJAPCTBEHHOM BJIACTH CYOBEKTOB
Poccuiickoit @enepanyivi MOTyT 0OOpaTUTHCS CyObEKThI, IEPEUHCIICHHBIE B Y.
2 cr. 125 B nopsike abCTpaKTHOIO HOPMOKOHTPOJIS;
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3. I'paxxnanka Benrpun Mapuka Op6an (CBOGOJHO BIAmeIoOmas pyCcCKUM
S3BIKOM) COCTOUT B Opake ¢ rpaxaanuHoMm Poccum MBanom KucnoBeim. Y
Mapuku ectb 104b 15 netr — AnHa. FiBaH HamepeH YChIHOBUTH AHHY.

[Tosicuute, Kakue OOCTOSITENBCTBA BAXKHO YTOYHHUTH (O HUX B 33JaHUU HE
YIOOMSIHYTO)  MpU pEUIEHUH BOIpOoca O TNOpAJIKE NpUeMa B POCCUHCKOE
IpaX1aHCTBO Mapuku 1 AHHBI.

OTtBet: HeoO6X01MMO yTOUHHUTH CIEAYIONINE O0CTOATENIbCTRA:

e JKemaer mu AHHA U3MEHUTH TPAXKIAHCTBO (C 14-TH JIeT HEOOXOIUMO coTjiacue
pebeHka)

e Jlns BBIAICHEHHUS BOMPOCAa O BO3MOXKHOCTU MpHUEMa B YIPOILEHHOM IMOPSJIKE:
Kak J1o1ro Mapuka coCTOuT B Opake ¢ rpakJJaHuHOM Poccuu ¥ IpOKUBAIOT JIH
OHM Ha Teppuropuu PO,



o UHupie ycnoBus, oOecrieuMBaronue OOMMI W/WIM YHIPOIICHHBIH TMOPSIOK,
HaIpuUMep, CBsI3aHHBIE CO CTATYCOM HOCHTEIIS PYCCKOTO S3bIKa U T.I1.

(CMm. Denepanbhbiii 3akoH oT 31.05.2002 N 62-03 (pen. ot 27.12.2018) "O
rpaxknancTBe Poccuiickoit @enepanuu", ct. 13, 14)

MakcuMaJbHO BO3MOKHBINM 0aJ1J1 32 BBINOJIHEHHE 3aJaHUA — 6.

4. Oy M3BECTHBIH TEOPETHK TIpaBa YTBEPXKAAT: “XOTS MPEINONI0KEHHE O
BJIACTU M YBAXKEHUM K BIIACTHU YACTO MOXKET OBITh CBSI3aHO CO CJIOBaMU “TIpUKa3” U
“NOBHHOBEHHUE”, MBI OYJIEM MCITOJI30BaTh BhIpKEHUE “TIPUKA3bI, TOJKPEIICHHBIC
yrpo3amu’, ¥ “TIpUHYXJAAI0IIUE TTPUKa3bl ..." .

B pamkax kakoro Turia mpaBONOHMMaHMS paccyxiaaer aBrop? [louemy oH
yCTaHABJIMBAET Pa3IuuMs MEXIy NIpUKa3aMu, TOBUHOBEHUEM, C OJTHOM CTOPOHBI, U
MpUKa3aMH, MOAKPEIUIEHHBIMA YIrpo3aMH U NPUHYKIAOIMMHA MPUKA3aMH — C
npyroii. Kakue erie cyiecTBeHHbIC YepThl MOJJOOHOr0 THIA MpaBONOHUMaHUs Bl
MOIJIH Obl HAa3BaTh?

OrBer: B 3amaHnM pedb HIET O IOPUIANYECKOM IIO3UTUBHU3ME WU
HOpPMATUBU3ME. YUacTHUK OIUMIIMAIbl MOKET OLIEHUBATh 3TU MOHATUSA B JAHHOM
KOHTEKCT€ KaK CHHOHMMHYHBIE. OCMBICICHUE IOPHUINYECKOTO TO3UTUBU3MA
(HopMaTuBH3Ma) JaeTCd B 3aJaHMHM C AHTJIOCAKCOHCKUX MO3WMLUNA HW3BECTHOTO
dbunocoda npasa I'.JI.A. Xapta. Paznuuus Mmexay nprkazaMy U IOBUHOBEHUSIMU U
IIpUKa3aMH, TMOJKPEIUIEHHBIMU Yrpo3aMd U IPUHYKIAOIMMHA IpUKa3aMu
CBSI3aHbI, IIPEXKJIE BCETO, C TOCYAAPCTBOM U €r0 anmnapaTtoM, KOTOPbIA BOIUIOLIAET
Ha I[IPaKkTUKE JOKTPHHY IOPHUJIMYECKOrO IIO3UTHBU3Ma (HOpmaTtuBu3ma). K
CYILECTBEHHBIM Y€pTaM YKa3aHHOI'O IPABOIIOHMMAHHUS, TOMUMO IMPUHYIUTEIBHOU
CWIbl M yTPO3, MOXHO OTHECTH HOPMATHUBHOCTb, CHUCTEMHOCTb, (POpPMabHYIO
OIPEIEIICHHOCTb.
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5. Kak u3BecTHO MpaBOBas HOPMA SIBISCTCS PA3HOBHIHOCTBIO COLHAIBHOMN
HOpMbI. [lepeunciure M Kpatko CcHOPMYIUPYHTE OTIMYUS JPYTHUX BHUIOB
COLMAJIBHBIX HOPM OT ITPABOBBIX HOPM, a TAK¥KE IPyr OT Apyra. Bo3moxkHa au Ha
Balll B3[VISJ CUTyallMs], KOT/Ia PA3JIMYHbIE BUbI COLIMAIBHBIX HOPM, JECHCTBYIOLINX
B OJIHO BpeMsi U Ha OJHOW TEPPUTOPUU, UMEIOT OJHO M TO XK€ (MIACHTHYHOE)
conepxxanne? OTBET OJDKEH OBITh apryMEHTHPOBAH KOHKPETHBIMH MPUMEpaMH,
KOTOPBIE HATJISIHO JTOKA3bIBAIOT ITPABUIIBHOCTD BAILIETO CYXCHHUS.

OtBer: ConuanbHble HOPMBI TPEACTABISIOT COOOM MpaBuia IMOBEIACHUS
peryJupyromue OTHOIICHHUS e B olmiecTtBe. TpaauIIMOHHO BBIACISIOT
CJICAYIONINE PA3HOBUIHOCTU COIMAJIBHBIX HOPM: IPABOBBIE HOPMBI, OOBIYAH,
MOpaJIb, PEIIUTUO3HBIE HOPMbI, TEXHUYECKHUE HOPMBI, KOPIIOPATUBHBIE HOPMBI. 13


http://www.consultant.ru/document/cons_doc_LAW_36927/
http://www.consultant.ru/document/cons_doc_LAW_36927/

BCEX BBILICIIEPEUHUCIEHHBIX PErYJISITOPOB COUUAIBHOTO TOBEACHHUS IPAaBO
BbIICIISIETCS (OTJIMYAETCS) MO CIAEAYIOIIMM MPU3HAKAM:

- TMPaBO SBISETCS €IWHCTBEHHOW PAa3HOBHUIHOCTBIO COLIMAIBHOW HOPMBI,
JNedcTBylome B MacmrTabax ~— Bcero  o0miecTBa  KaK  COBOKYIHOCTH
00111e00513aTEIBHBIX TPABUII IOBE/ICHUS;

- IPABO YCTAHABJIMBAETCS U OXPAHSAETCS TOCYAAPCTBOM;

- peanu3anus MPaBOBbIX HOPM  OOECHEYHMBAETCS  BO3MOMXHOCTHIO
NPUMEHEHUSI K HapyUIUTEI0 MEP TrOCYAapCTBEHHOrO MPUHYKICHUS, YTO
Ka4ECTBEHHO OTJIMYAET MPABO OT APYTUX PETYJISATOPOB COUUAIBHOTO IMOBEIACHHUS.

Cutyanusi 1npu  KOTOPOW  pa3jIUYHBIE BHJBl  COLMAIBHBIX  HOPM,
JEUCTBYIOIIUX B OJHO BPEMSI M HA OJHOW TEPPUTOPUM, UMEIOT OJTHO U TO K€
(MACHTUYHOE) COJIEp’KAHHWE BIIOJHE BO3MOXHA M JOCTATOYHO PACIpPOCTpaHEHA.
Tak, Hampumep, 3ampeT yOWICTBa, SIBISIIONIMKACS YHHUBEPCAIbHBIM MPaBOBBIM
3anperoM (HOpMOit), TaKKeE , B CBOIO OUEPE/Ib, SIBJISIETCS COACPKAHUEM MOPATbHOU
HOPMBI U PEJIMTHO3HBIX HOPM. 3ampeT yOUICTBa, Kak MOpajbHas HOpMa, COCTOUT B
OJIHO3HAYHO HETraTUBHOM OTHOLIEHUH K JJAHHOMY aKTy Y€JIOBEUECKOTO IMOBEICHMUS,
€ro OCyXJeHuH (HempusTUM) oOmecTBoM. B maHHOM ciiydae yOMIICTBO
aCCOLIMUPYETCS CO 3JI0M.

3anper youiicTBa, Kak pelUTHO3HAsi HOpMa, PACCMaTpPUBAETCS KakK 3ampeT
yCTaHOBJICHHBIA BoJiel bora (Tak, Hampumep, 3amoBelb «HE YOWi» BXOIUT B
YUCII0 HEOE3BI3BECTHBIX «JIECATH 3amoBejiei» NaHHbIX Moucero Ha rope CuHail).
Bo MHoOrux penurusix youiicTBO paccMaTpuBaeTCsl B KQU€CTBE OJTHOTO U3 CaMbIX U
TSOKKUX TPEXOB.

Y4yacTHUKKM  OJIMMOHUAIALI  MOTYT  MPUBOAWTH  JPYTHE  MPUMEPHI
MApAJJICTBHOTO  CYIIECTBOBAHUA  COUMAIBHBIX HOPM  PA3JIMYHBIX  BHUJIOB,
00JIaJal0IINX UIEHTUYHBIM COJICPKAHUEM.
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6. Yro takoe mpoben B mpase? Kakie crocoObl pelieHHs: BOCIONHEHHUS U
npeoIoJieHns MpoOesoB B ripaBe Brl 3Haere? JlaiiTe pa3BepHYThIM OTBET.

OtBer: [IpoOenom B mpaBe HMMEHyeTCS Takas CHUTyalMs, Korjaa s
PErYIMPOBAHUST  KAaKOTO-JIMOO  OMPEIEICHHOrO0 OOIIECTBEHHOTO OTHOILIECHHUS
OTCYTCTBYET HE0OXouMasi HopMma mpasa (HOpMbI npaBa). CyIiecTBYIOT HECKOJIBKO
crioco0OB sl perieHuss mnpoOsieMbl Mpobesia B MpaBe — BOCHOJHEHUE U
npeojojieHue Tmpodena. BocrnoaHuTh mnpoOes MOXKHO TyTEM YCTaHOBJICHUS
(co3manusi) HOBOW HOpPMBI IIpaBa, KOTOpPasl YPETyJIUPYeT COOTBETCTBYIOIIEE
npaBooTHomeHue. CienyeT oOpaTWTh BHUMAaHUE, YTO TOJBKO C TOMOIIBIO
BOCTIOJTHEHHMSI MOKHO TOJHOCTBIO pemmTh mnpobiemy mnpobena. IIpeononenue
npoOena SBISETCS CUTYaTHBHBIM CIOCOOOM peIIeHUs JaHHOW MpOOJIeMBl,
MOCKOJIBKY CPEJICTBA MPEOJ0JICHHUS UCIIONIB3YIOTCS B KaXKIOM KOHKPETHOM Cllydae,
HE YycTpaHsisi mpu 3ToM cam mpoOen. [IpeomoneTs mpoOen BO3MOXKHO IyTeM
NPUMEHEHUsI AaHaJIOTUM 3aKOHA W AaHAJIOTMM TMpaBa, [J€ aHaJorus 3aKoHa



MIPEACTABIIET COOOW TMpUMEHEHHE B MPOOETBHON CUTyallMu APYTrod MPaBOBOM
HOPMBI, PEryJupyrouei cxoxue (Mmoxoxkue) OOLIECTBEHHbIE OTHOUIEHUS, a
aHaJIOTUs MpaBa — NPUMEHEHHE B MPOOEIIbHON CUTyalluu OOIIMX Hayajl, CMbICIIA U
MPUHIIMIIOB 3aKOHOJATENbCTBA (aHAJOTUS TMpaBa MPUMEHSETCS OOBIYHO B TOM
cily4ae, Korjja HEBO3MOKHO MPUMEHUThH aHAJIOTHIO 3aKOHA).

B orTBere y4acTHUK ONMMIIMAABl MOXET YyKa3aTb Ha OTpacieBbIe
0COOEHHOCTH NMPUMEHEHHUS CPEJCTB MIPEOI0JICHU pobesia, HapuMep Ha TO, YTO B
YrOJIOBHOM IIpaB€ NPUMEHEHHE IMpaBa MO AHAJOTUM HEAONYCKAeTcs, a B
TPaXIaHCKOM ITPaBe MBI BCTPEUaeM OOpaTHYIO CUTYAITHIO.

MakcuMaJIbHO BO3MOKHBIH 0aJ171 32 BBINOJHEHHE 3aJaHUA — 3.

/. Ha ypoke mo oOIecTBO3HaHHMIO IleTp yTBep:KIad, 4To abGCOTIOTHBIC
IIPABOOTHOIIEHUS 3TO T€, B KOTOPBIX YYaCTBYIOT JOJKHOCTHBIE JIUI[A TOCY1apCTBA,
a OTHOCHUTEJIbHBIE — T€, B KOTOPBHIX YYaCTBYIOT «0OBIYHBIE IpakiaHe». CorjiacHbI
mu Bl ¢ [Terpom? [TosicHuTe CBOM OTBET.

OrtBet: Iletp Henpas. K a0CoIIOTHBIM OTHOIIEHUSIM TEOPHS IIpaBa OTHOCUT
TaKue OTHOIIECHMS, B KOTOPBIX OJHA CTOPOHA ONPENENICHA, a BTOPOH - SIBISAETCA
HEOIpEAECNEeHHbIM Kpyr Jinl. K OTHOCHTENBHBIM OTHOLIEHUSM TEOPHUS IpaBa
OTHOCHUT TaKH€ OTHOILLIECHHMS, B KOTOPBIX ABE CTOPOHBI ONpeneseHbl. ONTUMaIbHbIM
OOBSCHEHHEM NOHUMAHUS JAHHOW TEOPETUYECKON KIACCU(PUKALNUU SBIISIOTCS
IpUMEPBl  COOTBETCTBYIOIIMX  OTHOWIeHWWA. Hampumep, Kk  aOCOMIOTHBIM
OTHOUIEHUSIM OTHOCST IpaBa COOCTBEHHMKA, MpaBa aBTopa U T.O. Hampumep, k
OTHOCUTEJIbHBIM ~ OTHOLICHHUSM  IPUYMUCIIOT  JOTOBOPHBIE  OTHOILECHUS,
PABOOTHOUIEHMSI TOCYAAPCTBEHHBIX OPTaHOB M (PU3NUECKUX JIMIL U T.JI.
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8. Anexcees o6skanoBan B cyx perieHne opraos Ilencuonnoro donga PO,
KOTOpBIE, 10 MHEHHIO AJIEKCEEBa, HEMPABUIIBHO UCUUCIWINA €T0 CTPAXOBOM CTaxX
JUIsST Ha3HaueHus mneHcuu. Jleno AuiekceeBbIM OBLUIO TPOUTPAHO BO BCeX
nHcTaHuusx. [lomaras, 4To Bce CyabH, pacCCMaTPUBABIIME €T0 JET0, HAXOIUIIUCH B
CTOBOPE C II€JIbIO BIHECEHHS 3aBEJOMO HEMPABOCYAHOIO PEIIECHUs, OH 00paTHIICS
C 3adBJICHHEM O mnpectymieHnu B CrnenctBeHHbld KomutTeT Poccumn. OmHako
cleioBaTeNh OTKazasl AJleKCeeBy B BO30YXKICHHH yroyioBHoro nena. [lomymaiite,
MOYEMY CJIE/IOBATENb PUHSIT TAKOE pPelieHue?

Otset: IIpu oTBETE HA BOMPOC YYACTHUK JOJKEH BCIIOMHUTH MOJIOKEHHS
Koncturynmuu P® o HazHaueHuu cyneOHON BiacTH — oOecrmeurBaTh MpaBa U
CBOOOJBI 4YeNOBeKa H TpaxkaaHuHa (ct. 2, 18) m moka3aTh CBS3b MEXIY
Ha3HAYEHUEM CYACOHOM BJIACTH U KIIIOYEBBIM €€ MPU3HAKOM — HE3aBUCUMOCTHIO
(ct. 10, 120), »neMEHTOM KOTOpPOM SBISIETCS HENPUKOCHOBEHHOCTH CY/bHU.



[TomoXUTEIHHBIM KAa4eCTBOM OTBETA CJIEIyeT NMPH3HATh IMOSCHEHHE YYaCTHUKA,
KaK COOTHOCSITCSI HE3aBUCUMOCTD Cy/IeH U UX HEMPUKOCHOBEHHOCTb.

['apanTupyss  HENPUKOCHOBEHHOCTh  CyJed, 3aKOH  yCTaHaBIIMBaeT
YCIIO)KHEHHBIM MOPSIOK MPUHATHS PEIICHUS O BO30YXKICHHH YrOJOBHOIO Jeiia
IPOTUB CyAbH: TaKOe pEIICHHEe MOXKET IPUHATH TOJBKO MpeaceaaTelib
CneactBeHHoro komurera P® ¢ corjacust opraHa cCyaelcKOro cooOIecTBa —
KBATM(PUKAIIMOHHON KoJuternu cyaei. O4YeBHUIHO, YTO TAaKUM PEIICHHUSIM JOJDKHA
IPEIIICCTBOBATh TIIATEIbHAS IPOBEpKA ICHCTBUI CyAbH C TEM, YTOOBI HeE
JOIYCTHTh HEOOOCHOBAHHOTO BO30YKJICHHUS YTOJOBHOTO Jeia. Takke OYeBHIIHO,
9TO B JJAHHOM CJIy4ae TPakJaHWH ITOCPEICTBOM BO30YXKICHHS yrOJIOBHOTO Jeiia
IBITACTCS HHAIIMAPOBATH NIEPECMOTP BCTYIIUBIIUX B CHIIy CYJCOHBIX aKTOB, YTO
IIPOTUBOPEYHUT CYTH CYJCOHOW BJIACTH, KOTOpas JOJDKHA OBITH OrpaKJACHa OT
[IO0JJ00HOI0 JaBJICHHUSL.
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9. I'paxnanun UrpyHoB GbI yBOJECH 3a COBEpUICHHE IMCIHILTHHAPHOTO
IPOCTYIIKa — OH MpHIle] Ha pabOoTy B HETPE3BOM cOCTOSHUU. CyMTas, 4TO €ro
YBOJIbHEHHE HE3aKOHHO, OH OOpaTWiCs K 3HAKOMOMY FOPUCTY, KOTOPBIN CKa3zal
HUrpyHOBY, 4TO TOT MOXET OOpATUTHCS C Kajl000H B MPOKYpaTypy WIH HUCKOBBIM
3asiBleHUEM B Cyl. OOBSCHUTE OCHOBHBIE PA3IUUUS MEXAY CyAeOHOU (popMoi
3alMTHl MpaBa W oOpamieHueM K mpokypopy. Kakoil u3 »tux cnocoOoB, Mo
Bamemy muenuro, 3¢ dextuBHee?

Oteert: [Ipu oTBeTe Ha JAaHHBINA BOMPOC YYACTHUK JIOJDKEH MOKAa3aTh 3HAHUS
nosiox)keHnii Konctutynnu P®, a Takke OCHOBHBIX MOJIOKEHUN 3aKOHOAATEJILCTBA
0 cyicOHOM BJIACTH M MPOKYpATypeE.

VYyacTHUK J0DKeH 00paTUTh BHUMaHUE Ha 3akperuieHHoe B KoHCTuTynmu
Ha3HaueHUE CyAeOHON BiacTW — oOecrneynBaTh IMpaBa W CBOOOJBI YEJOBEKAa WU
rpaxxaanuHa (cT. 2, 18), 00paTuTh BHUMaHHE Ha TIPABO HA CYJACOHYIO 3aIUTY TPaB
u cBoOox (cT. 46), OTMETUTDH, YTO OCYIIECTBJICHHE MPABOCY/IHS OCYIIECTBISETCS
MyTEM CYJIONPOM3BOJCTBA HA OCHOBE 3akperuieHHbIXx B Koncturyuum PO
TMPUHITUTIOB PABEHCTBA BCEX Iepel 3aKOHOM MW CYJOM, YBaXXEHUS YECTH U
JIOCTOMHCTBA JIMYHOCTH, TJIACHOCTH, HE3aBHUCHUMOCTH CYyJCH, HECMEHSIEMOCTH
cylei, cocTs3arenbHOCTH. JlonosHuTh nonoxxeHueM cr. 6 ®K3 «O cynebHoit
cucremMe» 00 00s3aTeIbHOCTH CYACOHBIX PEIICHUM, 3J0CTHOE HEUCIIOIHEHUE
KOTOPBIX MOXET TOBJICYh YTOJIOBHYIO OTBETCTBEHHOCTh. CyIIeCTByeT CiyxkOa
CyIeOHBIX TPHUCTABOB, KOTOpAas OCYIIECTBIISECT NPUHYAUTEIBHOE HCIIOJTHCHHE
CyJIeOHBIX aKTOB.

OOOpOTHOM CTOPOHOW WBJIOKEHHOTO SIBIISIETCA  CIIOKHOCTh  CyAcOHOMU
MPOLIETYphl, €€ JJIMTEIBHOCTh, 3aTPAaTHOCTh, HEOOXOJUMOCTH TPUBJICUCHUS
KBATH(UITUPOBAHHOTO MPECTAaBUTEIIS.

Nmes obmryro ¢ cyneOHOM BiacThio 11eib (cT. 1 3akoHa o mpokyparype),
IPOKYPOp TOCTHTAET €€, MPEXKIE BCETo, MOCPEICTBOM MPOKYPOPCKOTO HAaA30pa,



KOTOpPBIM MpOLECCyalbHO HE yperyiaupoBaH. KoHe4HO, W B NpOKypaTrype
cOOMIOA0TCST  OOLIENpPaBOBblE  MPUHLMIIBIL, OJHAKO TAaKMX Hadaj, Kak
COCTSI3aTEIBHOCTh, HECMEHSEMOCTh, B IIPOKYPOPCKOM Haj3ope HeT. [macHoCTh U
HE3aBUCUMOCTb ITIOHMMAIOTCA MHA4e, YEM B Cy10yCTpOMCTBe. Pemenns npokypopa
TakKe o00fA3aTeNbHbl, OJHAKO HE MOTYT OBbITh, B OTJIMYME OT CYJEOHBIX,
IPUHYIWUTEIPHO MCIOJHEHbl. 3a HX HEHUCIIOJHEHUE YCTAHOBJIICHA JIMIIb
aJIMUHHCTPATUBHASI OTBETCTBEHHOCTh B BUAE ITpada.

C npyroil CTOpOHBI, 3alUTY HPOKYpOpa MOJYYHTh HECIIOXHO, OBICTpO,
OecriaTHo, 17151 OOpaIIeHus K MPOKYpOpy HE HY’KHO IOPUAMYECKUX MO3HAHUM.

Tem He MeHee, cpaBHUB JBe (OPMBI 3aIUTHI MPaBa, YYACTHUK JIOJKEH
OPUNTH K BBIBOAY O TOM, YTO CYACOHBIN MOPSIOK, B 1LeaoM, 3¢deKTuBHEE,
MOCKOJIBKY TOJBKO CyZIeOHBIE aKThI MOJUIeXKAT MPUHYTUTEIBHOMY UCIIOJIHEHUIO.
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10. Hecosepmennonernne Kypoukun wn  CelleKHH — HamHCald
KOMITBIOTEPHYIO WIPY U BBUIOKHWIM €€ B 3JIEKTPOHHBIA Maras3vH JUIsl IPOJAKH.
Urpa mnonb3oBajiack ycmexoMm, M K peOsraM oOpaTuiach TOpProBas CeTb C
NPEMIOKEHHEM pa3padoTaTh pPEKIAMHYI0 KOMIIBIOTEPHYIO MIPY-KBECT IS
OoOy4eHHs] COTPYOHUKOB TOProBoil ceru. Pebsta cornacuinch, 3aKIHOYHIN
JIOTOBOP C TOPTOBOM CEThIO M B3sTK aBaHC - 50% okoHuaTeNnbHOU IIeHBI. PebsTa
NOJENUIN JEHbIM W MPUCTYNWIM K pa3pabOTKe WIphbl, OJHAKO 3a YETBEPTh
KypoukuH mosty4ui1 TpoiKy 1Mo OMOJIOTHH U €r0 POJUTENH 3alpEeTU 3aHUMAThCSA
NOCTOPOHHUMH BEIIaMH, MEIIAIIUMH y4delOe, JJId 4Yero OTHAIM Yy HEro
koMrproTep.  CenelkuH MNPOJODKWII MHUCaTh IPOTPAaMMYy CAMOCTOSITENBHO,
3aKOHYMJI €€ K CPOKY M cJajdl B TOPrOBYIO CE€Th, OJJHAKO OH IPOCHJ YKa3aTb
aBTOPOM TOJBKO €ro M YIUIATUTh BCK IEHY NPOrpaMMbl €MY, IOCKOJBbKY
¢dakThyecku OOJBIIYI0 YacThb HpPOrpaMMbl Mucaid TOJIbKO OH. Toprosas ceTb
OTKa3aJach, MPEAJOKUB aBTOpaM CaMHUM pa30uparbcs Mexay coooi. Kypoukun B
CBOIO OY€pEIb CUMTAJ, YTO XOTSA OH M HE IUCaAJ MPOrpaMMy, OJHAKO OH OYEHb
XxoTen M mucan Obl, ecau Obl HE pOJIUTENH, KpOME TOrO, OH Yy4YacTBOBal B
dbopMHupoBaHUM UAEH MHporpammsbl, coBeToBald CeleIKUHY OINpeaeieHHbIE
pelIeHus, TOTOMY CUMTaJ, YTO MMEET MPABO HAa BO3HAIPAXKIEHUE U HA yKa3aHHE
cedst apTopoM. Mathk KypoukuHa BooO111e Bo3paxkasia npoTuB yyactusi KypoukuHa
B IIpoekTe, a poautenu CeneakuHa, HAMPOTUB, O00PSIN JeHCTBUS ChiHA. Morim
JU HECOBEPUIEHHOJIETHUE NPOJaTh HANMCAHHYI0 MMM KOMIBIOTEPHYIO HIPY B
AIIEKTPOHHBIN Mara3uH? MOTiM Ju OHM 3aKJIKOYUTh JOTOBOP aBTOPCKOIO 3aKasa
0e3 cornacus poaurteneii? Kak g0mKHa UCTIONMHUTH 0053aTENbCTBA TOPTOBasi CETh?
KakoBel mnpaBooTHomeHuss Mexnay CenenkunbiM u  Kypoukuneim? Jlaiite
IIPaBOBYIO OLICHKY CHTYallUU.

OtBer: HecopepuienHosetnne Kypoukun m CenenkuH CHaudana co3Jalv
COOCTBEHHBIM TBOPYECKHUM TPYJIOM OXpaHSEMbIN pe3ydbTaT WHTEJUICKTYaJIbHON
nestenpHocTH (PMJ]) — KOMOBIOTEpHYIO UTPY, MPEACTABISAIONUYI0 COO0H OOBEKT



aBTopckux mpaB (ct. 1225, ct. 1259, ct. 1261 I'pakmanckoro komekca P®D), a
BITOCJICJICTBUM O0S3aJIUCh IO JOTOBOPY aBTOpPCKoro 3akasa (ct.ct. 1288-1290 I'K
P®) co3garh emie oauH OOBEKT aBTOPCKUX MPaB — PEKIAMHYIO HUIPY-KBECT.
CoznlaHue 4enoBEeKOM pe3yjibTaTa TBOPYECKOM JEATEIBHOCTH KBAIU(DUIIMPYETCS
KaK IOpPUANYECKHIl MOCTYNOK, T.€. IPAaBOMEPHOE JACHCTBUE CYOBEKTa, C KOTOPHIM
3aKOH CBSI3BIBAET OIpPEICNICHHbIE IOPUANYECKUE TTOCIEICTBUS HE3aBUCUMO OT TOTO,
OblJIa M y CyObEKTa IeJib JOCTUKEHHUSI TOr0 WM MHOTO MPAaBOBOIO Pe3yJibTara.
ABTOpCKOE TIpaBO BO3HHUKAeT W3 caMoro ¢akTa CO3JAaHUS TMPOU3BEACHUS
(xkommsrotepHoit urpel). CormacHo 1. 4 ct. 1259 I'K P® nans BO3HMKHOBEHWUS,
OCYILECTBJICHUSI M 3allUThl aBTOPCKUX TMpaB HE TpeOyeTcss perucTpanuu
MIPOU3BEICHUS WM COOJIOJNEHUS KaKWX-THMOO0 WHBIX (GopMambHOCTEH. Takum
oOpasom, HecoBepuieHHOJIeTHHE KypoukwH u CenenkuH TPHU3HAIOTCS 3aKOHOM
oOnmamaTeNssMi  aBTOPCKUX TpaB  (JUYHBIX HEUMYIISCTBEHHBIX TMpaB U
UCKIIIOUUTETBHBIX TIPaB).

Bosnukaer Bompoc, MOTYT JIU HECOBEPIIICHHOJIETHUE JIUIIA, HE 00agaronme
MOJIHOM JI€€CTIOCOOHOCTHIO, OCYIECTBJSITH M0 CBOEMY YCMOTPEHHI0 AaBTOPCKHUE
npaBa, T.€. CaMOCTOSITEJIbHO MpOAAaTh SK3EMIUISIPbl KOMIIBIOTEPHON WIrPhI B
AJIEKTPOHHBIA  MarasuH (JIOTOBOp  KYIUIU-TIPOJIaXKW), 3aKIIOYUTH  JOTOBOP
aBTOPCKOro 3aka3a?

B ycnoBusix 3agaun He yka3aH Bo3pact Kypouknna u CeneqkuHa, a UMEHHO
C JOCTH)KCHHUEM HECOBEPILICHHOJETHUMH OIPEIEICHHOIO0 BO3pacTa 3aKOH
CBSI3bIBAET BO3MOKHOCTh CaMOCTOSITEJIBHOTO OCYIIECTBJICHUS aBTOPCKUX MpaB. B
COOTBETCTBHM C TMOJIOXKEHUSIMH 1. 2 CT. 26 ['paxkmaHCKOrO KOJIEKca
HecoBepIleHHOJIeTHHEe B Bo3pacte oT 14 10 18 jier BripaBe caMoCTOsITEIRHO, 0€3
MUCHbMEHHOIO COTJIacusi WM TMOCHEAYIOEro OJ00pEeHUsI CBOMX 3aKOHHBIX
npejcTaBuTeNie (poauTenield, YCHIHOBHUTENICH, MOMEUYUTENEH), OCYIIEeCTBISATh
mpaBa aBTOpa MPOU3BENCHUS HAYKH, JUTEPATYPhl WM HCKYCCTBA, M300pETEHUS
WIM WHOTO OXPAaHSEMOro0 3aKOHOM pe3yJibTaTa CBOEH WHTEIUIEKTYyaJbHOU
JEATEIIbHOCTH.

Takum oOpazom, ecnu Kypoukun wu Ceneaxun gocTuriu 14-jetHero
BO3pacTa, TO OHHM MOTJIM CAMOCTOSTEIBHO MPOJATh HANUCAHHYI) UMU
KOMIIBIOTEPHYIO UTPY B 3JIEKTPOHHBIM Mara3uH U 3aKIIOYUATH JOTOBOP aBTOPCKOTO
3aKaza ¢ TOPrOBOM CEThIO; COTJIACHE WM OJI00PEHHME POAMTENICH MOAPOCTKOB IS
COBEpPIICHUS IOPUINYECKH 3HAYMMBIX JEHCTBUN C 00BEKTaMU aBTOPCKOTO MpaBa
MPaBOBOr0 3HAYCHUSI HE UMeeT. B MHOM ciydae Bce ACHCTBUS, CBSI3aHHBIE C
OCYILIECTBJICHUEM  aBTOPCKUX MpaB, JOJDKHBI  OCYIIECTBJISATh  3aKOHHBIC
npencrasutenu Kypoukuna u Cenenkuna (ct. 28 I'paxknanckoro konekca). Ecimu
pebsta HE OOCTUIIM Bo3pacta 14 Jer, TO JOroBOp TMPOJAXKHU HK3EMILUIApa
MPOU3BEACHUS, JOTOBOP aBTOPCKOIO 3aKa3a MOTYT OBbITh MPU3HAHBI HUUTOXHBIMU
no mnpaBwiam cT. 172  «HenelcTBUTENBHOCTh  CHEJIKH, COBEPIICHHON
HECOBEPUICHHOJIETHUM, HE JOCTUIIMM 4YeTblpHaaumatu Jjer» ['K PO. B
coorBeTcTBHM ¢ 1.1 c¢1.172, a63amem m. 1 ct. 171 'K P® xaxnmas u3 cTopoH
HUYTOXKHOM CJENKU 00si3aHa BO3BPATUTh JIPYTOoM BCE TMOIYYEHHOE MO CHENKE B
HaType, a MpU HEBO3MOKHOCTH BO3BPATUTH MOJYYEHHOE B HATYpE — BO3MECTHUTH
€ro CTOUMOCTb.



Hcxonsg w3 yclioBUM 3aJaud, MOXHO cJelaTh BBIBOJ O TOM, YTO IpH
3aKJIOUYEHMM  JIOTOBOpa  aBTOPCKOTO  3aKa3a Ha  CO3JaHUE  PEKIAMHOU
KOMIBIOTEpHOU Hrpbl-kBecTa KypoukuH m CeneikrH HamMepeBajJuCh CO3/1aBaTh
aBTOpPCKOe mpousBeneHue coBMecTHO. CormacHo n. | cr. 1228 T'K aBTopom
pe3yJibTata  HMHTEIUICKTYAJIbHOW  JEATEIbHOCTH  IPU3HAETCA  TIPAKJIaHWH,
TBOPYECKUM TPYJAOM KOTOPOrO CO3/JaH TAaKOM pe3ylbTaT; HE MPU3HAKOTCSA
aBTOpaMHU PE3yJIbTaTa MHTEIUICKTYAIIbHOW NIESITENBbHOCTH TPa)KJaHE, HE BHECIIUE
JMYHOTO TBOPYECKOrO BKJIAJa B CO3JaHUE TAKOro Pe3ysbTara, B T.4. OKa3aBILKE
€ro aBTOPY TOJIBKO TEXHHYECKOE, KOHCYJIbTAIMOHHOE, OPraHU3ALMOHHOE WM
MatepuanbHoe conaeiictBue. Kypoukun u CeneakuH HaMEpeBAIKNCh CO3/1aTh UTPY-
KBECT B COABTOPCTBE, TO €CTh CO3/JaTh NPOU3BEAECHUE COBMECTHBIM TBOPYECKUM
TpyaoM. CoaBTOpPBl JIOJDKHBI JOCTHYb COIVIAIIEHUS O TMOPSAKE CO3JaHus
IPOU3BEIACHUS, PACIOPSHKEHUN HCKIIOYUTENbHBIM [PAaBOM Ha NPOU3BEACHHUE, B
TOM YHUCJE O MOPSAKE PacHpeacsieHUsI JOXOA0B OT MCIIOIb30BaHUs MIPOU3BEACHUS
(ct. 1258, m. 3 ct. 1229 T'K P®). B o6s3arenscTBe, BO3HUKILIEM M3 JIOTOBOpa
aBTOpCKOTo 3aka3za, ucnojgnutenu (Kypoukun m CenenkuH) IOJKHBI MCHOJHUTH
O0s3aHHOCTh [0 CO3JaHUI0 MPOU3BEACHHUS (KOMIBIOTEPHOM WIpbI, T.€.
LEJIOCTHOIO, HEIETUMOr0 00BEKTa) COBMECTHO, T.€. OHU SIBJISIIOTCSI COJMAAPHBIMU
nokauKamu (¢1.322 T'K).

W3 ycnoBuil 3ajadyd sCHO, YTO TOProBas CETh BBILIATWIA IOAPOCTKAM
aBaHC, KOTOPbIA OHU BIIOCIEACTBUU MOAEIWIM U MPUCTYNUIM K HCHOJHEHUIO
00s13aHHOCTEN MO JOrOBOPY aBTOPCKOro 3aka3za. CoBMeCTHBIM TpylaoM Kypoukun
n CelleIKMH HE CMOTJIM MOJHOCTBIO BBINOJHUTH 0O0S3aTE€NbCTBA IO JOTOBODY,
BEPOSITHO, OHU Havajiu pabOTy HaJl UTPOH COBMECTHO, HO Hanmuca OOJbIIYIO YacTh
IporpaMmMbl W, CIEJOBAaTENbHO, 3aKOoH4YMI mpousBeneHue Ceneakun. Jlns
MPaBUJIBLHOTO pEHIeHUs 3aJadyd, HEOOXOJIMMO OIpPEAENIUTh, KaKUM ObUl BKJIAJ
KypoukuHa B coO31aHHE NpPOU3BENCHMS, MMeNa JIM JeITeslbHOCTh KypoukuHa
TBOPYECKUH XapakTep, JMOO OH OKa3blBaJ TOJIBKO TEXHUYECKOE COACHUCTBHUE.
[Tockonbky KypoukuH ydacTBoBai B (JOPMUPOBAHUHN UAEH ITPOTrPAMMBbI, COBETOBAI
CenenxrHy ONpeaeieHHbIE PEIICHMS, T.€. HE OKa3bIBAJI TOJIBKO TEXHHUUYECKOE HIIU
OpraHU3allMOHHOE  COJEWCTBHE, TO €ro MOXHO IPU3HAaTb COABTOPOM
npousBeneHusa. Ecinm npeanonoxute, 4to BkiIaL KypouknHa B co3naHue
KOMITBIOTEPHON TMpOrpaMMbl ObUT TBOPUYECKHUM, TO JIEWCTBHUSI TOPTOBOM CETH,
oTkazaBuiei CeleIKUHY B YKa3aHUU €ro €IMHOJUYHOTO aBTOPCTBA M BBIILIATE
rOHOpapa TOJbKO OJHOMY HCIIOJHUTEN0, npaBoMepHbl. Kypouknn u CenenkuH
JOJDKHBI TOCTHYb COTJIAlleHUs 00 00beMe TBOPYECKOIo BKIIAJA, paclpeaesieHun
rOHOpapa MO JIOTOBOPY aBTOPCKOTO 3aka3za. Bompoc o xapakrepe W pasmepe
TBOPUYECKOTO BKJIaJ]a B CO3JJaHUE TIPOU3BEACHUS MOKET OBbITh pa3pelieH CyJ0M Npu
HEJOCTHXKEHUHU COTJIAIICHUSI MEXITY COAaBTOPAMHU.
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11. Yem ommmuarorcs mpyr oT apyra OCHOBHOW M HpeaBapHTEIbHbIIL
noroop? CylecTByeT JM MEXAY HUMHM B3auMOCBs3b? KakoBbI TpaBOBbIE
MOCJIE/ICTBUS 3aKIIFOUEHUSI PEIBAPUTEIHHOTO I0TOBOPA U 3aKJIIOYEHUSI OCHOBHOIO
Jnorosopa?

OtBer: CormacHo cr. 429 'K PO mno mnpeaBapurebHOMY JIOTOBOPY
CTOPOHBI OOA3YIOTCSl 3aKIIOUWUTHh B OyAyIIEM JOrOBOp O Mepeaaye MMYILIECTBa,
BBIIIOJIHEHUH PaOOT WIM OKa3aHUM YCIYr (OCHOBHOM JOrOBOp) HA YCIOBHSX,
IPELyCMOTPEHHBIX B MpeaBapuTelbHOM  jgoroBope.  CBsa3p  Mexay
NPEIBAPUTEIBHBIM W OCHOBHBIM JOTOBOPOM 3aKJIIOYAETCS B  CIEIYIOLIEM.
OCHOBHBIM, T.€. OOBIYHBIN I'PAKIAHCKO-IIPABOBOM JIOTOBOP SIBISIETCS OCHOBAaHUEM
BO3HUKHOBEHHUSI PAa3HOOOPA3HBIX JOTOBOPHBIX O0S3aTEIbCTB M 3aKIIOYAETCA B
COOTBETCTBUM C NPHUHIMIIOM CBOOOJBI AOroBopa. B oTnnume oT AOroBOpoB Ha
nepefady  MMYLIECTBAa, BBIIOJHEHHWE paboOT, OKa3aHUE yCIyr U T.A.
IpEIBApUTENbHBI  JOTOBOP  ONOCPEAYET BO3HMKHOBEHHE  00s3aTeNbCTBA
3aKJIFOUUTH JAPYToi (TaKk Ha3bIBa€Mbli OCHOBHOI) JOTOBOP B OyAyIIEM.

[IpenBapuTENbHBIN A0rOBOpP JTOJKEH COJIEPKAaTh 00S3aTENIbCTBO CTOPOH I10
3aKJIFOYEHUIO0 OCHOBHOTI'O JIOOBOPA, YCIOBHSI, TO3BOJISIONIME YCTAHOBUTD MPEIMET
Y WHbIE, CIEUUAIbHO 3asBJICHHBIE CTOPOHAMHU YCJIOBHS OCHOBHOTO JIOIOBOpa, U
coBepiiaercs B popMe, yCTaHOBIEHHOM /1711 OCHOBHOI'O IOTOBOPA.

Ecniu wmexnmy cTopoHaMu 3akilOyeH MpeABapHUTENbHBIA JOTOBOp, IS
BO3HMKHOBEHHUSI OCHOBHOTO JIOrOBOpa TPeOYyeTCsl BOJIEU3bSIBICHUE KOHTPAreéHTOB
Ha BO3HMKHOBEHHME OCHOBHOIO JIOTOBOpa Ha YCIOBUSAX U B  CPOKH,
IIPELYCMOTPEHHbBIE MTPEABAPUTEILHBIM JAOTOBOPOM. Eciiv OMH U3 KOHTPAareHTOB
YKJIOHSIETCS OT 3aKJIIOYEHHMsT OCHOBHOI'O JOTOBOpA, TO Apyrasi CTOPOH BIIpaBe
OpeIbsiBUTE B CyJ TpeOOBaHHME O TMOHYXXJIEHUU K 3aKJIIOUYEHUU OCHOBHOTO
JIOTOBOpPA, IPU 3TOM B CIydae BO3HUKHOBEHHS pa3HOIJIACUII IO YCJIOBHUSAM
OCHOBHOT'O JIOTOBOpA, TaKHE YCJIOBUS OYIyT onpeaensatbes cyaoM. Ecnu Hu ogHa
U3 CTOPOH IPEIBAPUTEIBHOIO JOTOBOPAa HE H3BSIBUT HAMEPEHHS 3aKIHOYUTH
OCHOBHOM JIOTOBOp, 0053aTeIbCTBA, MPEAYCMOTPEHHbIE MPEIBAPUTEIbHBIM
JIOTOBOPOM, IIPEKPAILAFOTCS.
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12. W3BectHO mONOKEHHE «He3HAHHME 3aKOHA He OCBOOOMKIAET OT
OTBETCTBEHHOCTH).

Bompocsr:

1. Ha yeM OCHOBaHO JaHHOE MPABWJIO M 3aKPEIJIEHO JU OHO B YTOJIOBHOM
3aKOHOAATENbCTBE?

2. Bcerna nu onpaBaaHo €ro NpUMEHEHHE B YTOJIOBHOM IpaBe?

OtBer: 1. OneHuBaeTcs, €Clii YYaCTHHK OJMMIIMAAbl MPOJEMOHCTPUPOBAI
INOHMMAaHHE TOTO, 4YTO IIOJIO)KEHHE «HE3HAHHWE 3aKOHa HE OCBOOOXKAAET OT
OTBETCTBEHHOCTH» SIBJISIETCS MPABOBOM Mpe3yMnuuei (MpaBoBas Mpe3yMIIus —



00OCHOBaHHOE TMPEANONOKECHHE O HAIMYAA WU OTCYTCTBUU KaKOTO-JTHOO
opunuueckoro  (akra). Kpome Toro, TtpelOyercs OOBSICHUTH, Ha 4YeM
OCHOBBIBaeTCsl JlaHHasg npe3ymniusi (pa3 oHa OOBABISETCS OOOCHOBAHHBIM
npeanosioxenueM). [Ipesymniuu uepnaroTcs W3 ONBITA, MPAKTUKU MMOBTOPEHUS
cCOObITHH, sBieHMM, (akTOoB. M3HayambHO MpPE3yMMIMs 3HAHUA 3aKOHA
OCHOBBIBAJIACh Ha HAOJIOACHUH O TOM, YTO OOBIYHO Tpa)KJaHE 3HAIOT 3aKOHBI
cBoeil ctpanbl. Kpome Toro, 3aKoHbl 4acTO MPOMCTEKAIOT M3 OObIYAE€B TOTO WM
WHOTO OOINECTBA, WICHBI KOTOPOTO B CHUJy MPUHANICKHOCTH K HEMY HMEIOT
MPEJCTABJICHUSI O HUX. YTOJOBHBIM 3aKOHaM JEWCTBUTEIBHO CBOWCTBEHHO
OCHOBBIBATHCSI HA HOpMaX HPABCTBEHHOCTH, MOPAJIH, CYHIECTBYIOIIUX B OOIIIECTRE.
VYTo/IOBHBIM 3aKOH, TpPU3HABas MPECTYIUICHUSIMHU JIHIIb T€ JESIHUS, KOTOpbIC
NPUYUHSAIOT  CYHIECTBEHHBIM  Bpeld, TakkKe IMpeArnosiaraer, 4ro oOlue
MPECTABIICHUS YE€JIOBEKA BMEHSIEMOI0, JOCTUTIIEr0 ONpeae/IeHHOT0 BO3pacTa,
AT €My BO3MOKHOCTh NOHUMATh, KAKHE JIeHUS SABJIAKTCHA NPEeCTYNNHbIMU,
TO €CTh 3alpelleHHbIMH YrOJOBHBIM 3aKOHOM. KOHEYHO, Ha CEroAHSAIIHUN
JIeHb, KOTJIa YTOJIOBHBIC 3aKOHBI PETYIHUPYIOT IIMPOKHA Kpyr OOIIECTBEHHBIX
OTHOUIEHUH, CTAHOBUTCS 3aTPYJHUTEIBHO OBITH OCBEIOMJICHHBIM 000 BCEX
3ampeTax, CyHIECTBYIOIIMX B TOM HJIM MHOM rocyaapctBe. OLeHHMBaeTcs, €cliv
YYAaCTHUK OJIMMIINAJbI OTMETUJII, YTO BMECTE C TEM, JIEMCTBYIOIIEE B COBPEMEHHBIX
MpPaBOBBIX CHUCTEMax, B ToM umcie B Poccum, TpeboBaHHe 0053aT€TBLHOTO
opMuMAIBLHOr0 onyoJauKoBaHus 3akoHa (4. 3 cr. 15 Koncturyuun), aist Toro,
YTOOBI TOT UMEN IOPUIUYECKYIO CHITy, OOBSICHSET JACHCTBUE pacCMAaTpUBAEMOMU
npe3yMniuu. [JIaBHBIM SIBISIETCSI CBOEBPEMEHHOE, HaJJIexkalee JOBEICHUE
YTOJOBHOTO 3aKOHa JO0 CBEACHHS aJpecaroB, 4YTO OOECIEUMBAETCS HAIUYUEM
HECKOJIbKUX HMCTOYHHUKOB OQUIMAIBHOIO ONMyOJUKOBaHUS (B TOM 4YHCIE Ha
opunuanbHoM HHTEpHET-TIOpTalie MpaBoBOM HWH(OpMaIMKU), a TakXe OoO0IuM
MPAaBWJIOM BCTYIUICHUSI 3aKOHA B Cwiy — mo ucteyeHud 10 gHed mocJie aHSA
opuuuaIbHOr0 onyoaukoBaHusi. lIpeanonaraercs, 4To MpU TAKUX YCIOBUAX
rpakJlaHe BCerga MMEIT BO3MOYKHOCTh O3HAKOMHTBCSA C YTOJIOBHBIM 3aKOHOM,
COrJlacOBaTh C HUM CBO€ IIOBEJEHHE, a, 3HAYUT, HE MOTYT OTrOBapUBATHCS
HE3HAHUEM 3aKOHA.

Y4acTHUK OJUMIHAABI JOJKEH MOKa3aThb 3HAHHUE TOTO, YTO IOJOKEHUE
«HE3HAHWE 3aKOHAa HE OCBOOOXIAeT OT OTBETCTBEHHOCTH» He 3aKpelJieHO B
JEUCTBYIOIIEM YTOJIOBHOM 3aKOHOJATEIhCTBE, HO MOKeT BBIBOAUTBLCH M3 psijia
€ro HOpM, MPEeXIE BCEr0 MPMHIMUIOB, 3akperuieHHbIX B 1 rimaBe YK. Hampuwmep,
OHO MOKET OBITh BBIBEJICHO U3 CT. 5 «[IpuHIMNI BUHBI», B KOTOPOU yKa3bIBa€TCS Ha
OCO3HaHHE OOIIECTBEHHOW OMACHOCTH JICSIHUS, HO HE YIIOMUHAETCS 00 OCO3HAHUU
€ro MPOTUBOIPABHOCTH. Takxke OH ciaeAyeT u3 npuHuuna 3akoHHOCTH (cT. 3 YK) u
MOJIOXKEHHMS O 3ampeTe 00paTHON CUJTbI YrooBHOTO 3akoHa (cT. 10 YK).

2. OueHuBaeTcs, €CIU, OILEHUBAs OINPABAAHHOCTh TAKOTO MOJOXKEHUS,
YYACTHUK OJIMMIUAbI MOTYEPKHET YUCTO MPAKTUYECKUI MOMEHT: CYIIIECTBOBAHUE
MOI00HOM TIPE3yMIIIMK 00Jierdaer padéoTry NpaBONPUMEHHUTEN0, KOTOPOMY HE
MPUXOIUTCS CTAIKUBATHCS KAXKIBIM pa3 C HEMOCWIBHOM 3aa4el POBEPKU 3HAHUS
3aKOHOB JIMIIOM, COBEPIIUBILINM MPECTYILJICHUE.




Bmecre ¢ Tem, NpUBETCTBYIOTCS M OLIEHMBAIOTCS PA3MBIIIJICHUS YYaCTHHUKA
OJIUMIIMAJbl B  CIEAYIOIIEM KIK4Ye. bosblloe  KOJIMYECTBO  3aKOHOB,
CYILLECTBYIOIUX B TOCYIAPCTBE, U 4YaCTOTAa, C KOTOPOM OHU MEHSOTCS, 3aCTaBJISET
COMHEBATbCA B OOOCHOBAaHHOCTM JIaHHOW mpe3yMnuuu. B yronoBHoMm mnpase
JIOBOJIBHO ~ aKTyaJlbHOW SIBISIETCS MpoOJieMa TOSABJICHUS HEOJHO3HAYHBIX,
COMHHUTEJIbHBIX  YIOJOBHBIX  3allpeTOB,  YIOJOBHBIX  Haka3aHUM  3a
HE3HAUNTEIbHBIE IIPAaBOHAPYLIECHUSA, YTO MOXET CTaBUTh II0J COMHEHHUE
BO3MOXKHOCTb 4€JIOBEKa OCO3HABATh, YTO OIPEAECICHHOEC IIOBEACHUE Kapaercs
YTOJIOBHBIM 3aKOHOM. KpoMe TOro, 3ToMy MOTYT IIPENATCTBOBATH 0COOBIN S3BIK,
KOTOPBIM TIPUHATO (POPMYIUPOBATH YrOJOBHO-TIPABOBHIE HOPMBI, U KOJUIM3HHU
(mpoTuBOpeuMsi), KOTOPBIM MOKET CTpajaTh 3aKOHOAATENbHBIM akKT, KOrja
YEJOBEK JAKE NPU KEJIAHUU HE MOKET MOHATH CYTHM TOI'O0 WIM MHOTO 3ampeTa.
Takxe MOXXHO OOpaTUTh BHUMAHHE Ha TO, YTO HEPEIKO YrOJOBHBIE 3aKOHBI
BCTYMAIOT B CWJIY B JIEHb OQUIMAIIBHOTO OIyOJIMKOBaHMS, IPAKTUUYECKU HE JaBast
BO3MOKHOCTH Y€JIOBEKY YCIIETh O3HAKOMUTBHCS C HUMU.
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13. Ilpu npueme Ha paGoTy HHCIEKTOp OTAENA KAIPOB OpPraHH3AINH
notpeboBasi OT 3allleBOM B 4YHCIE MPOYUX JTOKYMEHTOB PEKOMEHJIaTEIbHOE
MUCHbMO C TIpeAblayero Mecta padotel. [Ipu 3TOM HHCHEKTOp OTHENa KaapoB
YCTHO cooOmui 3allieBOM, 4TO B Cilydae HEMpPEJOCTABJICHUS PEKOMEHIAIUU €€
IIAHCHI YCTPOUTHCS Ha pabOTy B JAaHHYIO OpraHU3aIUI0 MPAKTUYECKU PaBHbI
HYJIIO.

Kak Obl BBl OLICHWJIM JEUCTBUS MHCIEKTOpa OTAeia KaapoB? MOXHO U
OTKa3aTh JIMIly, WIIylieMy paboTy, B TpPYJIOYCTpPOMCTBE B  Ciyyae
HEIPEIO0CTaBICHUS UM PEKOMEHAINY C TPEBIAYIIET0 MecTa paboThl U TOYeMy?

OTtBet: B oTBeTE yUacTHUK JTOJKEH YKa3aTh:

1. 4TO pekoMeHaalusi He BXOAUT B MEPEUEHb TOKYMEHTOB, MPEABSIBISIEMBbIX
pu npueMe Ha paboTy, yctaHoBIeHHBIN 4. 1 cT. 65 TK PO.

2. JOKyMeHTbl (miaW OoJblllas WX 4YacTh), YyKa3aHHbIE B IEPEUHE,
yctaHoBlleHHOM 4. | cr. 65 TK P® B mnoareBepkaeHHE OTCYTCTBUS B HEM
MACHbMEHHON PEKOMEHTALINH.

3. o mpsamom 3ampete, ycraHoBieHHOoM TK P®, tpeboBath oT nuIa,
MOCTYyMNaroIero Ha padboTy, TOKYMEHTbl MOMUMO MPEAYyCMOTPEHHBIX HACTOSIIUM
Konekcom, wunHbIMM (eaepanbHBIMU 3akoHamMH, Ykazamu lIpesunenra PO wu
nocra”HoBieHussmMu [IpaBurenscrBa PO.

4. 4TO B OTAENBHBIX CiIy4asx ¢ yuyeroMm crneuuduku padorsl TK PO, unbimu
dbenepanbHbIMU  3aKkOHaMH, ykazamu [Ipesunmenta P® u mOCTaHOBICHUSIMH
[IpaButenscTBa PO MOXKET mpemycMaTpuBaThCs HEOOXOIUMOCTH TMPEAbIBICHUS
IPA  3aKJIIOYCHUM TPYAOBOTIO JIOTOBOpA JOIOJIHUTENIBHBIX JOKYMEHTOB, Ha



OCHOBAaHHMH 4Yero OyJEeT CHeNIaH BBIBOJ, YTO TPEOOBAHWE WHBIX JOKYMEHTOB (HE
Ha3BaHHbIX B TK u B ynomsnyteix HITA) paGoTtonaTenem HE3aKOHHO.

Takke yJaCTHHK OJIMMIINAJIbI MOKET YKa3aTh:

1) KOHKpeTHBIE MPUMEPHI 3aKOHHOTO TPEOOBAHUSI UHBIX JOKYMEHTOB, MPSIMO
He ycTtaHoBlIeHHBIX cT. 65 TK P® (manpumep, paszpenieHue Ha paboTy WIN MATEHT,
BU/I HA )KUTEJIbCTBO U IP. — JAJI1 UHOCTPAHHBIX TPAXKIAH).

2) 4yTo paboToAaTeNb BOPABE MPEIIOKUTH IPEACTABUTh HE IOUMEHOBAHHBIN B
3aKOHE JOKYMEHT, HO HE BIpaBe OTKa3aThb B MpHEME Ha paboTy B ciydae
HEIPENI0CTaBIECHUS PAOOTHUKOM TaKOrO JOKYMEHTA.
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14. «O6uas cceika» - JOKA3aTeNbCTBO, M3BECTHOE POCCHICKAM
cpenHeBeKoBbIM namsiTHUKaM mpaBa (Cyneonuky 1497 r., CobopHomy YI10KEHUIO
1649 r.). IIpu oOmiel CChUIKE U MCTEIl, U OTBETYMK 110 B3aHMHOMY COTJIAIIICHHUIO
CCBHUIAJIUCh Ha OJTHOTO TOTO >K€ YEJIOBEKA WU TPYIITY JIMIl KaK HAAEKHBIX C TOYKU
3peHus o0eux cTopoH cBuetenei. COOTBETCTBEHHO, CY/ibsl IPU HATMYUM TaKOU
oOIIel CCHIJIKA aBTOMATHYECKH BBIHOCHJI PEIICHHE B TOJIB3Y TOW CTOPOHBI, B YbIO
MOJIB3y BBICKA3bIBAIMCH ITOT CBUACTENh (MW Tpymma cBuaereneii). Kak 0b1 B
OIICHWJIM TAaKOW CIOCOO OIEHKH JOKA3aTeIhCTB C TOYKH 3PCHUS CETOIHSIITHETO
MPOIECCYaTHbHOTO 3aKOHOAATEIHCTBA?

Oteer: [Ipu oTBeTE Ha JAaHHBINA BONPOC CIEAYET yKa3aTh, YTO HAJIUYHE B
JieJie TaKOTo J0Ka3aTeNIbCTBA, KOTOPOE MPUBOJUTCS C COOJIIOIEHUEM BCEX MPaBUJI,
(dakTUYeCcKu OOS3bIBACT CY/bI0 BHIHOCUTH PELIECHHE B MOJIb3Y OJHOW M3 CTOPOH.
[Tpu »TOM 3amauel cyabH SBISIETCA COONIIOACHHE (POPMATBHOCTEH - OH JIOJDKEH
OLICHUTh NPEIBSABICHHBIE JI0KA3aTEIbCTBA HA IPEAMET TOIO, COOTBETCTBYIOT JIH
OHHU YKa3aHHBIM B 3aKOHE TPeOOBaHUSAM (HampUMep, B OTHOLICHUH OOIIEH CCHUIKH
TpeOyeTcs, 4ToObl BCS TpylIla CBHUAETENEH JaBana OJWHAKOBbIE MOKa3aHUS IO
BCEM BOIIPOCAM CIIOpa; B JieJ€ JOJKHO MPHCYTCTBOBATH COTJIaCM€ M MCTLA, U
OTBETYMKA Ha UX MPUBJICUCHUE B KauecTBE 001IeH cChUTkn). Takoi crocol OleHKU
JIOKa3aTeIbCTB — (POpMANIbHBIM — HE MpeJrosaracT JaJIbHEHIIEro BBISICHEHUS
oOcrosiTenbcTB  Aena  cyapeid.  COOTBETCTBEHHO, LEIBI0  PacCMOTPEHUS
umytiectBeHHoro crnopa B XV-XVI| BB. sBiseTcs JHIIb YCTAaHOBIICHUE
dbopMalibHOM  HUCTUHBI (T.€. COOTBETCTBHE MPEABSIBICHHBIX JI0KAa3aTEIbCTB
TpeOOBAHMIM 3aKOHA).

B coBpemeHHOM MpoleccyaqsbHOM 3aKOHOJATENbCTBE (POPMaIbHBIN CIIOCO0
oueHku nokasaresnbcTB He npuMensiercsa — ['TIK u VIIK P® ycranasnusarot, 4to
CYIbH JIOJKHBI OLICHUBATh JOKA3aTEJIbCTBA IO CBOEMY BHYTPEHHEMY YOEXKICHUIO
(ct. 67 T'TIK P® u ct. 17 YIIK P®). D10 cBsI3aHO C T€M, UTO MEPE]l COBPEMEHHBIM
IPOLIECCOM CTOUT MHAas 3a/Jaya — BbIICHEHHE (PaKTUYECKUX OOCTOSITENBLCTB Jea,
T.€. YCTAHOBJIEHUE OOBEKTUBHON UCTHUHBI.



Takke TPUBETCTBYIOTCS pa3IWYHBIE TMPUMEPH (DOpPMaTHHOU OICHKU
JI0Ka3aTeNbCTB M OIIGHKH 10 BHYTPEHHEMY YOEKIEHHUIO CYACH, pacCyKIeHHS,
XapaKkTepU3ylIIue  JTOCTOMHCTBA M HEIOCTaTKHM  CHCTEM  OICHUBaHUS
noka3atenbcTB. Hampumep, crocod ¢opManbHON OICHKH JOKAa3aTeIbCTB B TPaBe
XV-XVII BB., npu OTCYTCTBHUHU FOPUIUYECKOTO 00pa30BaHUs Cyjei oOecreunBal
eIMHOOOpa3ue NPHUHATHSA PEHICHHH, YTO TMOJApa3yMeBajo OeCHpHUCTPACTHOCTH
CyIOompon3BoACTBA. JIOMyCTHMBI W WHBIE PACCYXKICHUS, WUIIOCTPUPYIOIIHE,
COTIOCTABJIAIOIINE PA3INYHBIE CIIOCOOBI OLIEHKH JJOKA3aTEeIbCTB.
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3aaHus 3aKIIOYUTEIBHOTO ATana ais yyamuxcst 10-11 knaccos

Bapuant 2

1. K wmupoBoMy cyape OIHOrO M3 MHPOBBIX Y4acTKOoB B T. H-cke
o0paTUiiiCh ¢ UCKOBBIM 3asBieHUEM Ipaxane CkobeneB 1 HaxuMoB, B KOTOpOM
yKa3aJld, YTO UM ObUIO OTKa3aHO M3poM H-cka B Bblaye pa3peleHus Ha CO3/laHne
pernonansHOM [Taptun depmepoB. OcHOBaHMEM OTKa3a SIBUJIOCH TO, YTO OHHM HE
MPOKMBAIOT MOCTOSHHO B H-Ke, a 3To (10 UX yTBEP)KJIEHUIO) HE COOTBETCTBYET
JIEUCTBUTEIBHOCTH

[IpeacTaBieHHass CUTYyalus COACPIKUT HECKOIBKO IOPUTUYECKUX OIIUOOKY,
T.C. YTBEPXKJICHUN, COBEPIICHHO HE COIJIACYIOLIUXCA C HOPMaMHU JIEUCTBYIOLIETO
3aKOHOJIATENbCTBA. Y KQXKUTE HA 3TH HECOOTBETCTBUS.

OtBer: B CcBOEM OTBETE y4YaCTHMK OJIMMIHAABI JOJDKEH OBUT yKa3aTh
CJIEAYIOIINE OIINOKU:
e «K MupoBOMY Cy/be OTHOTO M3 MUPOBBIX Y4acTKOB B I. H-cke oOpartuiuch
C MCKOBBIM 3asIBJICHUEM ...»
1) comHEHHMe n0oJDKHA ObLTA BBI3BATH MOJICYTHOCTD JIAHHOTO JIeJIa MUPOBOMY CYIIbe
e «uM OBUIO OTKa3aHO MAIpoM H-cka B Bblade pa3pelieHHs Ha CO3JaHue
perroHansHOM [lapTuu hepmepony:
1) He HyXHO pa3pelieHHs Ha CO3JaHHE MOJUTHYCCKOW MapTHH,
OCKOJIbKY B Poccuiickoit denepaunv OHU CO3Ar0TCS cBOGOIHO.
2) OpnHako mapTHSIM HEOOXOIUMa TOCYAapCTBEHHAsT PETUCTpAIUs B
KAueCTBE IOPUAMYECKUX JIUI, OHH OCYLIECTBIISIIOT CBOK JIEATEIIBHOCTH B
NOJIHOM 00BbEME, B TOM YHCJIE€ KaK MOpUIWYECKHE JHIa, C MOMEHTa
roCyJJapCTBEHHOM PErucTpauyu, OJHAKO PETUCTPUPYET NapTHUH B KAUECTBE
opuauyeckux vl He «Mmdp H-cka». (Pemenwe o rocynapcTBeHHOH
perucTpauuy  IMOJUTUYECKOM  NapTHUH MPUHUMAETCS COOTBETCTBEHHO

5 Crartbs 11. CiocoGsl co31anus TONMTHYECKOi naptun (Penepanbubii 3akon "O noautuyeckux naptusax” or 11.07.2001 N 95-
@3 ) Tonuruyeckas mapTusi co34aeTCsi CBOOOJHO, O3 pa3pelieHIi OpraHoOB roCyIapCTBEHHON BJIACTH M JOJDKHOCTHBIX JIMIL.
TlonmmTrdeckas mapTHsS MOXKET OBITh CO3/[aHa HAa YIPEAUTEIEHOM Che3/Ie ITOIUTHIECKON TapTHH.


http://www.consultant.ru/document/cons_doc_LAW_283994/#dst100010

denepanbHBIM YIIOJIHOMOYEHHBIM OpPraHOM M €ro TePPUTOPUATBHBIMU

oprasamu.(4. 2 cr. 15)°

3) PeruonanpHblCc TTApTHU HE co3matoTcs B PD, mapTusi JOKHA HUMETh

OOLIEpPOCCUIMCKHUI CTaTyC M pPETMOHANBHBIE  OTAENICHUs Oojiee 4eMm B

noJoBHHe CyOBbekToB P®,’ IIapTUM HE MOTYT CO34aBaTbCi U IIO

npo(eCCUOHATBPHOMY TIPU3HAKY (YMECTHBI pAaCCyKIEHHUS Y4YacCTHHKA

OJTMMITHALIBI O TOM, SIBJISIETCs Jin «hepmepy npodeccueii)®

e « OcHOBaHHMEM OTKa3a SIBUJIOCH TO, YTO OHHM HE IMPOKMUBAIOT MOCTOSIHHO B

H-ke, a 310 (110 X YTBEPKJIEHUIO) HE COOTBETCTBYET JE€HCTBUTEIILHOCTH
Eciu  yuecth, uTO (depmepbl «paspelieHue» B 3aJadye IepermyTaid ¢
«rOCYIApCTBEHHON PETUCTPALUEN», TO CTOUT OTMETUTH, YTO NEPEYEHb OCHOBAHUM
JUIsl IPUOCTAHOBJICHUS M OTKa3a B FOCYAApPCTBEHHOW PErMCTPALlUU MOJIUTHYECKON
NMAPTHH SBJISETCS HCUEPIBIBAIONINM H HE COACPKUT I0TO0OHOT0 OCHOBAHHS.

MakcuMaJIbHO BO3MOKHBIN 0aJ11 32 BLINOJHEHHE 3aJaHus — /.

2. [Iepeuncnure Te monHomMouus, kotopeie IIpencenarens IlpaBuTenbcTBa
P®, wucnonusronmii ob6s3anHoctu  Ilpesunenra P®, He wumeer npasa
ocyuiecTBiIATh. Kak y nanar ®enepansHoro Codpanust PO, tak u y Ilpe3unenra
P® ecTh KOHCTUTYIIMOHHBIE TIOJHOMOYHS, TIO3BOJISIONIME WM BIHATH Ha
nesatenbHOoCTh [IpaBurenscTBa PO. Ha3zoBuTe 1 MX M COMOCTAaBbTE CTENEHD 3TOrO
BIIUSTHUSL.

OTtser:

1) Bo Bcex cuyuasix, korma Ilpesunent Poccuiickoit ®denepanuu He B
COCTOSIHUM BBITIOJIHATH CBOM OOSI3aHHOCTH, WX BPEMEHHO WCIIOJHSIET
IIpencemarens IlpaButensctBa Poccuiickonn ®deneparmuu. McnomHsrommn

® Crares 15. locynapcTBeHHas perucTpanysl MOJUTUYECKONW MAapTUH U €€ PETHOHANBHBIX oTneneHuil (DemepanbHbIN
3akoH "O nomutrndeckux maptusx" ot 11.07.2001 N 95-D3 )

1.ITonuTHyeckass MapTUsi U ee PerHOHANIbHBIE OT/CNCHUs MOJUIekKAT TOCYJapCTBEHHOM PErMCTpalid B COOTBETCTBUH C
DenepanbHbIM 3aK0HOM "O rocyJapCTBEHHON perucTpaluy IOpUIUYECKUX JIUI U MHIUMBUIYalbHBIX IpeANpUHUMaTenei” c
YU4ETOM YCTaHOBJICHHOTO HacTosAmuM @DefepaabHbIM 3aKOHOM CIHELHMANBHOIO IOpSAKAa TOCYIapCTBEHHOH perucTpanuu
MOJUTUYECKON NMapTUU U €€ PEerHOHAIBHBIX OTAeNeHHH. [lomuTnyeckas napTust U ee peruoHAIbHBIC OTIENICHUS OCYIIECTBIISIOT
CBOIO JICATEIBHOCTD B ITOJTHOM 00beMe, B TOM YHCIIE KaK FOPHIMIECKHE JINLA, C MOMEHTa rOCyIapCTBEHHOH perucTpaium.

2. Pemenne 0 rOCyIapCTBEHHOH perucTparyn MOUTHIECKOIT MapTau u ee PETHOHAIBHBIX
OTZAENeHNT MPUHUMAETCS] COOTBETCTBEHHO (hefepalbHBIM YIOTHOMOYEHHBIM OPraHOM M €ro TepPHUTOPHATbHBIMU OpraHaMu
(manee - yoJTHOMOYEHHBIE OPTaHbI).

" 3aK0H «O MOMUTHYECKHX MAPTHAX» (CT. 3, I. 2) ONpeeNseT, CPeH IPOUEro, YTO HOTHTHIECKAs TAPTHS TOJKHA HMETh
perroHANIbHBIE OT/ICICHHS He MeHee YeM B ooBHHe cyObekToB Poccuiickoit ®eneparnn

Cratbs 5. TeppuropuanbHas chepa AeATEIBHOCTH TonuTHYeckoil maptuu (DemepanbHbiii 3akoH "O MONMATHYSCKHX
naptusax" ot 11.07.2001 N 95-@3)

TTomuTndeckas mapTus BIpaBe OCYIIECTBISATH CBOIO AEATEILHOCT Ha Beei Tepputopun Poccuiickoit denepamum.

® He nomyckaercst co3/laHme MOIHTHYECKUX MAPTHIl MO MPH3HAKAM MPOMECCHOHANBHOI, pacoBOH, HAMOHAIBHON HITH
PETUTHO3HOM NPUHAIUIC)KHOCTH.

Ilon mpu3Hakamu MpogecCHOHALHON, PacoBOi, HAIMOHAIPHON WM PEIMTHO3HON TNPHHAIJIECKHOCTH B HACTOSIIEM
DenepanbHOM 3aKOHE MOHMMAETCS YKa3aHUE B YCTaBE U MPOrpaMMe MOJUTHUECKOW TapTHH Lienei 3ainThl MPpo(ecCHOHANBHBIX,
PacoBbIX, HALMOHAJIBHBIX WM PEIUIHO3HBIX HHTEPECOB, a TAKXKE OTPaKEHHE YKa3aHHBIX LieNeil B HANMEHOBAHUH MTOJUTHYECKOH
HapTHH.

[MonuTHyeckass MapTUs HE AOJDKHA COCTOSTH W3 JHIl OgHON mpodeccun. (4. 3 cr. 9, Denepanbueiii 3akoH "O
nonutuaecknx maptusax” ot 11.07.2001 N 95-d3

® Cm. 06 3ToM: cT. 20 denepanbHOro 3axona "O momurHueckux mapTuax" ot 11.07.2001 N 95-03


http://www.consultant.ru/document/cons_doc_LAW_304446/#dst0
http://www.consultant.ru/document/cons_doc_LAW_283994/#dst100010
https://ru.wikipedia.org/wiki/%D0%A4%D0%B5%D0%B4%D0%B5%D1%80%D0%B0%D1%82%D0%B8%D0%B2%D0%BD%D0%BE%D0%B5_%D1%83%D1%81%D1%82%D1%80%D0%BE%D0%B9%D1%81%D1%82%D0%B2%D0%BE_%D0%A0%D0%BE%D1%81%D1%81%D0%B8%D0%B8
http://www.consultant.ru/document/cons_doc_LAW_50770/#dst100039

o0sa3anHocTH IIpesmpenta Poccuiickoit denepanuum HE HMEET MOpasa

pacnyckath ['ocymapctBenHyro JlyMy, HazHayaThb peepeHiyM, a TakKxke

BHOCUTh IIPEJIOKEHHUSI O TIONpPaBKax H MEPECMOTPE  MOJIOKEHUM

Konctutynuu Poccuiickoit @eaeparuu. (4. 3 ct. 92 KoHCTUTY1IHMH)

2) Hampumep, BnusHue IlpesujaeHTa Ha JCSITEIBHOCTh [IpaBUTEIIBLCTBA

CBSI3aHO C PEATU3ALNH CIEAYIOIMMNX €r0 KOHCTUTYLIHOHHBIX TTOJIHOMOYH:

[Ipe3unent Poccuiickoit Oenepannmu:

B coorBerctBuM ¢ Koncrurynmen  Poccuiickon  @enepaunu u
dbenepalbHBIMU 3aKOHAMHU OIPEACIIIET OCHOBHBIC HAINpaBIICHUS BHYTPEHHEU H
BHEIIIHEH MOJUTHUKHU rocyaapcersa (4. 3 ct. 80)

HazHauyaeT ¢ cormacuss ['ocymapctBennou  lymel  Ilpencemarens
[IpaBurenscTBa Poccuiickon denepanny;

MMEET TMPABO IMPEICENATENbCTBOBATL HA 3acedaHusx lIpaBurenbcTBa
Poccuiickon @enepannu;

npuHuMaeT pemeHue 00 orcraBke IIpaButensctBa  Poccuiickoii
denepannu;

o npemtoxenuto llpencenarens [IpasurensctBa Poccuiickont @enepanuu
Ha3HauYaeT Ha JOHKHOCTh M OCBOOOXKIAeT OT JOJHKHOCTH 3aMeCTUTelNen
[Ipencenarenss  IlpaButensctBa  Poccuiickoii ~ ®enepanuu,  QeaepaabHbIX
MHHUCTPOB;

HA3HAYA€T M OT3bIBAET IIOCJI€ KOHCYJbTAllMi C COOTBETCTBYIOIIUMU
KOMUTETaAMU 170107 KOMUCCHUSIMU nasnar denepanbHOrO CoOpanus
JUTUIOMAaTUYECKUX TpenacraBureneit Poccuiickont denepanni B MHOCTPAHHBIX
rocyJlapcTBax U MEXIYHapOAHBIX OpraHu3anusx. (a)-B), 1), M) cT. 83).

O KOHTpOIBHBIX MoTHOMOUMSX nanat denepanbHoro CobpaHus:

Hanpumep CoBer ®enepauuu MMeEET MOJHOMOYHE IO HAa3HAYEHUIO Ha
JIOJDKHOCTH U OCBOOOXIEHUE OT JA0HKHOCTH 3amectutens [Ipeacenarens CuetHon
najgaThl ¥ MOJIOBUHBI cOCTaBa ee aynutopoB (m. u) ct. 102), a ['ocynapcrBeHHas
Jlyma —moJHOMO4YME 110 Ha3HAYEHWI0 Ha JOJKHOCTh U OCBOOOXICHHE OT
nokHocTH IIpeacenarens CyeTHOM manaThl U MOJIOBUHBI COCTaBa €€ ayJAUTOPOB
(m. m) ct. 103). B cBoro ouepenp, CueTHas majgaTa OCYIISCTBISIET KOHTPOJIb 3a
UCIIOJIHEHHEM OrojKeTa. Mexly TeM, OTBETCTBEHHOCTh 3a MCIIOJIHEHHE Oro/KeTa
HeceT [IpaBuTenscTBO.

Konctutynmonnsie noasnomouns I'ocynapctBeHHON JlyMBbl IO KOHTPOJIIO 32
IIPaBUTENLCTBOM Oosiee MHOrounciaeHHb ueM y CoBeta denepanuu, Hanmpumep:

nadya cornacus llpesupenty Poccuiickorn @Penepani Ha Ha3HAYCHUE
IIpencenarens [IpaBurenscrBa Poccniickon denepanuu;

peurenue Bonpoca o nosepuu IIpasurensctBy Poccuiickon @enepanuu;

3aciaylIMBaHue  exeroaHslx  otuetoB  [IpaBurensctBa  Poccuiickon
@enepanii 0 pe3ysbTarax €ro AEATEIIbHOCTA, B TOM YHCIE IO BOIPOCAM,
noctaBiieHHbIM ['ocynapctBennou ymoii;(nm. a)-B) cT. 103).

CpasHnenue coomeemcmeyrouux noaHomouut Illpesudoenma u nanam

Dedepanvroco Cobpanus modcem Oblmb NPOBEOEHO KAK NOCPeOCmEOM



conocmasieHusi NoIHo20 00vema NOJHOMOYUL, MAK U HA Npumepe OMmMOeIbHbiX
Hanpaegnienuti 20cyoapcmeennol oesmenvHocmu. B uwacmuocmu: Ilpe3udenm u
T'ocyoapcmeennas  [yma coemecmuo pewarom eonpoc o Ilpedceoamene
Ilpasumenvcmea, 00HAKO POib 21A8bI 20CYOAPCMBA 8 X00e OAHHO20 Npoyecca —
pewarnwas, NOCKOILKY NOCIe MPEXKpamHo20 OMKIOHEeHUsT NpPeOCmABIeHHbIX
kanouoamyp  Ilpeoceoamens  Ilpasumenvcmea  I'ocyoapcmeennou  J{ymoti
Ilpezudenm nasnauwaem Ilpeoceoamens, pacnyckaem Iocyoapcmeenuyro [ymy u
HazHayaem Hosvle 8b100pbl (4.4 cm. 111).

MakcuMajabHO BO3MOKHBIN 0aJ171 32 BBINOJIHEHHE 3aJaHUA — 8.

3. Cynpyru Poiokunbl (®egop u ExarepuHa) pasBeleHbl. Y HHUX JBOE
neteit: Beponuka 12 ner u ['puropuii -16-tu ner. O6Ga pebeHKa MPOXKUBAIOT C
Mateprio. @enop PrIOKMH permvn moaaTh 3asBJIEHUE O BBIXOJIE U3 POCCHIMCKOTO
IPaXKIAHCTBA U MOJMYYUTh TpakaaHcTBO PpaHuuu. OH CUUTAET, YTO JETU TAKKE
JIOJKHBI MIOJTYYUTh TPAKIaHCTBO PpaHInK, aXe €CIIM OHU OCTAHYTCS TPOKUBAThH
B Poccuu ¢ marepsio.

Kakne ycioBusi, yCTaHOBIICHHBIE POCCHICKHM 3aKOHOAATEIBCTBOM O
rpakJIaHCTBE, [OJUKHBI OBITh COOJIOJEHBI, YTOOBI JETH MOIJIM TOJY4YUTh
rpaxaanctBo Opanmuun?

OtBet: HeoOxoauMo yka3aTh CIEAYIOIIHUE YCIOBHS:

1. PebGenok He cTaHeT MuIoM 0e3 rpaxaaHCTBa;

2. Nmeercss  mUChbMEHHOE  COIVIACHE  JPYrOoro  POJUTENs
(rpaxxnannHa Poccun) Ha mpekpalieHne rpak/1aHcTBa peOeHKa;

3. Heobxonumo cornacue ['puropus, Tak kak emy yxe 16 jer, a

corjacue peOeHOK JaeT C TOCTHXKEeHUs 14-IeTHero Bo3pacTa.
(Cm. Denepanpabiii 3akoH 0T 31.05.2002 N 62-®3 (pen. or 27.12.2018) "O
rpaxxaanctse Poccuiickoit denepariuu')

MakcuMaJbLHO BO3MOKHBIN 02J171 32 BBINOJHEHHE 3aJaHus — 6.

4. Onun u3BecTHBIH (GUIOCO(, GOTOCIOB YTBEPKIAT: «.IPH OTCYTCTBHH
CIIPaBEIJIMBOCTH 4YTO TaKOE€ TOCyJlapCTBa, Kak He OoJiblliie pa300oMHUYECKue
IalKK; TaK KaKk U caMble pa300MHUYECKHE AalKU YTO TaKOe, KaKk He TOCyaapcTBa
B MuHHaTIope? WM OHM Takke TMPEACTaBISIIOT COOOM OOIecTBa JIHOJCH,
YIPABJISIFOTCSL BIACTHIO HAYaJbHUKA, CBA3aHBI OOOIOJHBIM COTJIAIIICHUEM U JIEIIST
n00bI9y 10 J0OpPOBOJIEHO YCTAaHOBIGHHOMY 3akoHy. Korma momoOnHasi mraiika
MOTEPSIHHBIX JIIOJIE BO3pAcTaeT /0 TaKUX Pa3MEpOB, UYTO 3aXBaThIBAECT 00OJIACTH,
OCHOBBIBAET OCEJIbIE KUIIUIIA, OBJIAJI€BAET rOPOJaMHU, MOJIYMHSIET CBOCU BIACTU
Hapo/ibl, TOT/Ia OHA OTKPHITEE MPUHUMAET HA3BaHUE FOCYIapCTBA...»

MoXHO 71 cUMTaTh HOPMBI (TMpaBujia MOBEACHUS), CO37aBacMble TaKUMU
«II1aikamMu pa300MHUKOB» IMPABOBHIMM HOPMaMH, a UX COBOKYITHOCTH IMPaBOM?
N3menutcss u Baia oleHka, eciu «mojoOHasi Imaiika TOTEPSHHBIX JIrOJen


http://www.consultant.ru/document/cons_doc_LAW_36927/
http://www.consultant.ru/document/cons_doc_LAW_36927/

BO3paCTacT A0 TAKUX Pa3MCPOB, YTO 3aXBAaTbIBACT 06HaCTI/I, OCHOBBIBACT OCCHJIBIC
KUIIMIOA, OBJaACBACT TropogaMn, IIOAYHHACT CBOE€H  BJIACTH HapOI[BI»?
HpOKOMMGHTHpYﬁTG OTBCTBI HA YKA3aHHBIC BBIIIC BOIIPOCBI C TOYKH 3pPCHUA
U3BECTHBIX Bam TUIiOB IMpaBOIIOHUMAaHUA.

OtBer: CoOOTHOIIEHHWE TOCyIapcTBa M IMAaliKu pa300HWHUKOB SIBIISETCA
npeBHel Quinocodckoil 3amayeit, cHopMyIUpOBAHHON H3BECTHBIM OOTOCIOBOM
ABpenueM ABrycTUHOM (ABIyCTUHOM biakeHHBIM).

C Touku 3peHus HambOoJee HM3BECTHBIX IMOIXOJ0B K IMPABOMOHUMAHUIO,
KaKUMH SIBJIIIOTCA HOPUAUYECKUN MO3UTUBU3M, €CTECTBEHHO-NPABOBAs TEOPHUS U
COI[MOJIOTHYECKUX MOJAXO0J K MNpPaBOMOHUMAHHIO, OTBETHl HAa IOCTABJICHHBIC B
3a/1aue BOMPOCHI B Haubosee OO0IIMX YepTaxX BBITJISAIAT TaK:

- C TOYKH 3PEHHUS IOPUINYECKOTO MO3UTUBU3MA, KOTOPBIM UCXOIUT U3 TOTO,
YTO TMPaBO SBJSIETCS COBOKYIHOCTBIO TIPAaBWJI IIOBEJICHUS, YCTAHOBIICHHBIX
roCyapCTBOM M BBIPXKAIONIMX BOJIIO TOCyJapcTBa (SBIAETCS CBOCOOPa3HBIM
«IPUKA30M» TOCYAApCTBA) B COOTBETCTBYIOIINX UCTOYHUKAX, MPABUJIA TIOBEICHUS
(HOopMBI), co3dgaBaeMble  OOBIYHOM  IMIAWKOW  pa3OOMHHMKOB, HE  MOTYT
paccMaTpuBaThbCcd B KayecTBE IpaBa, IMOCKOJIBKY Takue IIaku HE 00J1a1aroT
MpPU3HAKaMHU TOCYAapCTBa, KaK MOJUTUYECKON OpraHu3alli BCEro OOIIecTBa, U
OCYILLIECTBIISIIOT ~MPECTYNHYIO JIESITEIBHOCTh, 3alpPEUICHHYI0 JCHCTBYIOIINM
MpaBoNoOpsiAKOM. B ciydae eciam AesATeNbHOCTh TaKOM IIalKKW pa3O00MHHUKOB
BO3pacTaeT /0 Maciitaba 3axBaTa oOJacTeid TOpOJOB M IEJNbIX HapOJIOB
paccMaTpuBaTh MpaBuia MOBEICHUS TaKOW «IIaliKW» B KAdyeCTBE IMpaBa BIOJIHE
BO3MOXXHO, TIOCKOJIbKY JlaHHas Iaiika (akTuuecku mpuoOperaeTr 4YepThl
rocyJiapcTBa. Y4YacTHUKHU OJIUMIIHUAILI MOTYT OOpaTUTh BHUMAHHE, YTO CLICHAPUI
pa3pactaHusi maiku pa3O0OMHHMKOB JO0 MAacIITabOB TOCyIapCTBa OINKMCHIBACTCS B
TaKoOll TEOpUM TMPOUCXOXKACHUS TOCYlIapCTBa, KaK TEOpUs HACWUIUSA WU
3aBOEBAHMSI.

- C TOYKH 3PEHUSI €CTECTBEHHO-IIPABOBOI TEOPHH, KOTOPAst ICXOJIUT U3 TOTO,
YTO MPABO SIBJSIETCSI COBOKYITHOCTHIO HEKMX CBOMCTBEHHBIX YEJIIOBEKY OT MPHUPOIBI,
pa3yMa KaudecTB (€CTECTBEHHBIX IpaB), JJIs 3alIUThl U MAKCUMAJIbHO BO3MOKHOMU
peanu3alMd  KOTOPBIX  CO3JAaeTCs  TrOoCyJapcTBO  (IyTeM  3aKIIIOYeHUs
0OIIIECTBEHHOTO JOTOBOpPA), MpaBuja MOBEACHUS, CO3/IaBacMbIe OOBIYHOM MIalKON
pa300MHUKOB, HE MOTYT pacCMaTPUBATHCS B KaU€CTBE MPpaBa, MOCKOJIbKY OUYEBHUIHO
HE HaMpaBJIeHbl Ha 3alIUTy €CTECTBEHHBIX MpaB APYrUX 4JIEHOB oOmiecTBa. B
Clly4dae €Clid JIeSITeIbHOCTh TaKOW IIaliku pa30OMHUKOB BO3pacTaeT 0 Maciitada
3axBaTa 00acTel ropoJIOB U IIEJIbIX HApOJOB, JJAHHbBIC MPaBUJIa MOBEACHUS TaKKe
HE MOTyT paccMaTpUBaTbCsl B KauyeCTBE €CTECTBEHHOrO IIpaBa, HO MOTYT
paccMaTpuBaThbCsl B KadyeCTBE 3aKOHA (C TOYKU 3PEHHUSI COOTHOIICHHS TpaBa U
3aKOHA B €CTECTBEHHO-NIPABOBOMl TEOPUHU), KOTOPHIA MOXKET COOTBETCTBOBATH
€CTECTBEHHOMY TpaBy JMOO HE COOTBETCTBOBATH €My (B 3aBHCHUMOCTH TO TOTO,
HalpaBJICHa JIM JEATEIbHOCTh TAaKOrO0 TOCyAapCcTBa Ha 3alUTY U PEATH3ALUI0
€CTECTBEHHBIX MTPaB BCEX WJIEHOB ATOTO OOIIECTBA WJIA HET).

- C TOYKH 3pEeHHS Pa3HOOOPAa3HBIX  COIMOJIOTHYECKUX  TEOpHUH
MPaBOTIOHUMAHMS, OOIMM MECTOM Yy KOTOPBIX SBJSIETCS acCOlMalus TpaBa C



cdepoii ero AecTBUS U (PaKTUUECKON pean3alieil B MOBEICHUH IO, TTpaBuia
MOBECHUS, CO3/IJaBaeMble OOBIYHOI Ialikol pa300iTHMKOB HE pacCMaTpUBAIOTCS B
KauecTBe HOpPM IpaBa, MOTOMY 4YTO (GOPMHUPYIOTCS W PaCHPOCTPaHSIOTCS B
JIOCTAaTOYHO Y3KOW M 3aMKHYTOMW Tpynie (CooOIecTBe) JI0ACH, Ubsi ACSITEIbHOCTD
HE TMPUBOJUT K CO3/IaHUIO0 YCTOMYMBBIX KOMMYHHMKATHUBHBIX CBSI3ed MEXKIY
JIOJbMUA B MaciuTabax Bcero oOimiecTBa (B KaueCTBE MCKIIOYEHUS BO3MOXKHO
IPOBOJUTh KaKWE-TO AaHAJIOTMU B CHUTyallud MpeAeTbHOM KpUMHHAIU3ALUN
oOmecTBa, Korja KpUMHHAJIBbHAs CyOKyJbTypa OXBaThIBaeT Bce 0O0IIeCTBO). B
cilydae €CJIM JIeATeITbHOCTh TaKOHW IMaliKyi pa300MHMKOB BO3pacTaeT J0 Maciirada
3axBaTa 00JacTel rOpoJIOB U ILIEJIBIX HAPOJOB, JAaHHbIC MIPaBUJIa MOBEACHUS MOTYT
paccMaTpuBaTbCsl B KAyeCTBE NPABOBBIX, €CIM OHU MOYYWIM 3HAUYUTEIHHOE
pacrpocTpaHeHUe B OOIIECTBE, CTald YacThlO COLMAIBHOM KOMMYHUKAIUUA U
COOTBETCTBYIOT MOTPEOHOCTSIM U HHTEPECAM HUX a/IPECaTOB.

MakcuMaJIbLHO BO3MOKHBIN 0aJ11 32 BeINoJHeHHe 3aganus — 10.

5. Kak u3BecTHO IpaBoBasi HOpPMa SBIIACTCS PA3HOBUIHOCTBIO COIMAIBHBIX
HopM. [lepeuncnute u KpaTko CcHOPMYIHPYHTE OTIAMYUA JPYTHUX BUIOB
COLMAJIBHBIX HOPM OT IPABOBBIX HOPM, a TaKXKe APYyr OT Japyra. Bo3sMoxHa nu Ha
Balll B3IJIAJ CHUTyalys,, KOIrJa CYIIECTBOBAHME MPABOBOM HOPMBI HCKIIHOYAECT
[IapajuIeIbHOE BO BPEMEHU U MPOCTPAHCTBE CYLIECTBOBAHME COLHUAIIBHOW HOPMBI
JPyroi pa3HOBUAHOCTH C OJHUM U TEM K€ (MICHTUYHBIM) cojepxkanueMm? OTBeT
JIOJKEH OBITh apryMEHTHPOBAH KOHKPETHBIMU TMPUMEpPaMH, KOTOpbIE HAIJISIAHO
JIOKa3bIBAIOT MPABWIILHOCTD BAILIETO CYKICHHUS.

OtBer: CouuanabHble HOPMBI MPEACTABISAIOT COOON MpaBuiia MOBEICHUS
peryiupymomme OTHOIICHUs JoJeil B oOmiectBe. TpaJWlMOHHO BBIAEISIOT
CIIEYIOIME Pa3HOBUIHOCTU COLMAIbHBIX HOPM: IPaBOBbIE HOPMBI, OObIUaHu,
MOpaJIb, PEJINTHO3HBIE HOPMBI, TEXHUYECKUE HOPMBI, KOPIIOpaTUBHBIE HOpMBIL. U3
BCEX BBILICIIEPEUYHCICHHBIX PETYJSITOPOB COLMAIBHOIO TIOBEACHUS IPABO
BBIJEISAETCS (OTIIMYAETCS) MO CIECAYIOIINM TPU3HAKAM:

- IpaBO SBIISETCA €AMHCTBEHHOW DPa3HOBUIHOCTHIO COLMAIBLHON HOPMBI,
JeHCcTBYyIOLIEH B MaciTabax BCero oOuiecTBa Kak oOuieoOs3aTesbHbIE MpaBHIia
MOBEACHMUS;

- IPABO YCTAHABIIMBAETCS U OXPAHSIETCS TOCYAaPCTBOM;

- peanu3auus MPaBOBbIX HOPM  OOECHEYMBAETCS  BO3MOMXHOCTHIO
OPUMEHEHUSI K HapYLIUTEN0 MEp TOCYJAapCTBEHHOTO NPHUHYXACHHUS, YTO
KAaueCTBEHHO OTJIMYAET MPABO OT APYTUX PETYJIATOPOB COUMATIBLHOTO TIOBEICHHUS.

Curyanuss npu KOTOPOH CYIIECTBOBAHME IPABOBOM HOPMBI HCKIIKOYAET
napajyieIbHOE BO BPEMEHU U MPOCTPAHCTBE CYLIECTBOBAHHE COLMAIBLHON HOPMBI
JIPYroil pa3HOBHIHOCTH C OJJHUM U T€M XK€ (MIECHTUYHBIM) COAECP’KaHUEM BIIOJIHE
BO3MOYKHA U UCTOPUYECKHU JIOCTATOYHO PACIPOCTpPaHEHa. SApKoW WIuIrOCTpanuen
TAKOM CUTyallud SBJISIETCS CaHKUIMOHMpPOBaHHME oOObIYasg, KOrJa TOCYyIapCTBO
MPU3HAET HOPMBbI OOBIYAEB NMPABOBBIMU HOPMAaMH U, TaKUM 00pa3oM, «OepeT Mo



CBOIO 3alTYy» JaHHOE MpaBwio noBeaeHHs. C MOMEHTa CAaHKUMOHUPOBAHHUS
(rocy1TapCTBEHHOI'0 TMpPHU3HAHUS) OObIYall CTAHOBHUTCS TMPABOBBIM OObIYAEM, a
HOPMBI, COJIEpKaIllMecs B 00bIYae, CTAHOBATCS MPABOBBIMA HOPMaMH. Y YaCTHUKU
OJIMMITUA]IBI MOTYT YKa3aTbh, YTO CAHKIIMOHUPOBAHHUE OObIYAs SBISUICA OJHHUM W3
HCTOPUYECKH MEPBBIX CIIOCOOOB CO3/IaHUs MpaBa (YCTAHOBIICHHUS ITPABOBLIX HOPM).

YYyacTHUKM  OJMMNMAABl ~ MOTYT  NPUBOJUTH  JAPYrHWe€  MPUMEPHI,
noATBEepKAaromure (akT CyIeCTBOBAaHUS MPABOBOM HOPMBI HUCKIIOYAIOIIEH
napajyieIbHOE BO BPEMEHU U MPOCTPAHCTBE CYLIECTBOBAHHE COLMAIBLHON HOPMBI
JPYrod pa3HOBUIHOCTH C OJJHUM M TE€M K€ (UJICHTUYHBIM) COJEPKAaHUEM.

MakcuMaJIbHO BO3MOKHBIH 0aJ171 32 BBINOJHEHHE JaJaHUA — 6.

6. Uro Takoe ropuamueckas kommusni? Kakue crocobs! nx pasperueHust Bor
3Haete? JlaliTe pa3BEpHYTHIA OTBET.

Oteer: Ilox ropuanYecKOW KOJUIM3MEH ITOHUMAETCS Takas O4YEeBUIHO
npobJiieMHasi B MIPaBOBOM PEryJIMpPOBAaHUM CUTyallWs, KOTJa ABE WIH Oojee ABYX
HOpM IIpaBa pEryJHUPYIOT OJHO OIPENEJICHHOE OOIECTBEHHOE OTHOIICHHWE U
IpOTUBOpEYAT JHOO PacXoIsATCs IPYr ¢ APYTrOM MO CMbIcay. B ropucnpyaeHmun
MPUMEHSIOTCS CIIEAYIOIINE CIIOCOOBI Pa3peIIeH s KOJTU3HIA:

- IpU3HAHUE YTPATUBIIICH CHITY OJHOU WIIM HECKOJIBKUX HOPM, ITOTIABIIIMX)
B KOJUIM3UIO (B PE3YyJbTAaTe OCTAETCS TOJIBKO OJIHa HOpMA, PEryJIUpYIOolasi TaHHOE
00I11IeCTBEHHOE OTHOILICHHUE);

- 110 IOPUUYECKOM CHIIe HOPM, KOT/la TPUMEHSIETCS HOpMa, UMerolas 6osiee
BBICOKYIO CTEIMEHb IOPUINYECKON CHIIbI (OMpenessieTcss M0 IOPUANYECKON Cuiie
MCTOYHHKA TPaBa, B KOTOPOM BBIpaK€HA HOpMA)

- 10 BPEMEHHU MPUHATHS UCTOYHUKA MPaBa, B KOTOPOM BBIPa’KEHbI HOPMBI. B
JTAHHOM CJIy4yae TMPUMEHSETCS HOpMa, YCTaHOBJICHHas (NMPUHsATas) MO3XKE BCEX
OCTaJIbHBIX (JJAaHHBINA CIIOCOO pa3pernieHus] KOJUTU3UM MTPUMEHSETCS B ClIydae, eCiu
HOPMBI «ITOTABIIKE» B KOJUIM3UIO, 001a1al0T OJUHAKOBOM IOPUINICCKON CHIION );

- 10 COOTHOIICHHIO OOIEeH WM CHEeHNHATIbHOM HOPMBI (B ITOM cllydae
MPUMEHSIETCS ClIelraIbHas HOpMa, KaK UCKIIIOUEHHUE U3 OOIIEero MpaBuiia);

- MPUHATHE KOJTU3MOHHOW HOPMBI, KOTOpas B MPHUBS3KE C KOHKPETHBIMHU
KU3HCHHBIMH OOCTOSATEITLCTBAMH PETYJIUPYEMOTO IPABOOTHOIICHUS, COISPIKHUT
yKa3aHHE€ Ha HOPMY TOJICKAIIYI0 TMPUMEHEHHUIO B JaHHOM Cjy4ae
(KOJUTM3MOHHBIE  HOPMBI  MOJYYWJIM  3HAYUTEIIbHOE  paclpoCTpaHEHHWE B
MEXTyHapOJHOM YaCTHOM IPaBe)

MakcuMaJIbHO BO3MOKHBIH 0aJ171 32 BbINOJHEHHE 3aJaHUA — 3.

[. HeKkoTOpbIe TEOPETHKM NPaBa Pa3IMYAIOT 3aKOHBI B Y3KOM H IIHPOKOM
cMmbicie. YeM pasnnuaercs Takoe NMOHMMaHue 3akoHOB? IlosicHWTEe M mpuBEAUTE
IIPUMEPHI.



Oteer: [lox 3aK0OHOM B Y3KOM CMBICJIE CJIOBA TIOHUMAIOT 3aKOHBI, IIPUHSITHIC
BBICIIUM 3aKOHOJIATEJIbHBIM OpPraHOM TocyJapcTBa (MapiaamMeHTOM) B paMKax
0c000H yCIIO)KHEHHON mpouenypsl. 1log 3akoHOM B HIMPOKOM CMBICIE CIIOBA
NOHMMAIOT JIF0ObIE HOPMATHBHBIE AKThI, IPUHSTHIE rocyAapcTBOM. Tak, B y3KOM
CMBICJIE — 3TO, HAaIlpUMEpP, B POCCUIUCKOM TIpaBe (hefepaabHble KOHCTUTYLIUOHHBIE
3aKOHBbI, (efepaibHble 3aKOHBL. Tak, B IIMPOKOM CMBICIE — 3TO, HaIpUMEp, B
pOCCUICKOM MpaBe Kak (efepaabHble KOHCTUTYIIMOHHBIE 3aKOHBI, (perepasibHbIe
3aKOHBI, TaK U yKassl [Ipe3nnenra, nocranosnenus llpasurenscrea PO u T.1.

MakcuMaJIbHO BO3MOKHBIH 0aJ171 32 BBINOJHEHHE JaJaHUA — 3.

8. BonkoB GbLT ONIpaBIaH paifoHHBIM CYIOM 110 OOBUHEHHIO B Tpabexe. 3a
BpeMs [TPEABAPUTEIILHOIO PACCIIEI0BAHNS OH IPOBEI 3 Mecsla M0/ CTPAKEH.
Cuwnrast, 4TO CyJ1bsl, KOTOPBIN IPUHKUMAJ pelieHre 00 N30paHuK MEPHI IPECECUCHHUS
B BH/JIE 3aKJIIOYEHUS NIOJI CTPAXKy, 3aBEIOMO 3HAJ O €ro, BojikoBa, HEBUHOBHOCTH U
BBIHOCHJI 3aBEJOMO HE3aKOHHOE ITOCTaHOBJICHHE, BOJIKOB SIBWIICS B CJIEICTBEHHBIN
OTJEJ pailoHa, B KOTOPOM HaXOAMJICS CYJ, U OTPeOOBaJl, YTOOBI IPOTUB CYIbU
OBLIO HEMENJIEHHO BO30YKAEHO YrojoBHOE Aes10. OTHAKO CIIEA0BATENb OTKA3all
BonkoBy B B030yxAeHNH yroyloBHOTO fena. [lonymaiite, moueMy cienoBareib
IIPUHSJI TAKOE perieHne?

Otser: [Ipu oTBeTE Ha BONPOC YYACTHUK JIOJKEH BCIIOMHUTH IMOJIOXKEHUS
Konctutynuu P® o HazHaueHun cyneOHOW BiacTH — oOecrneurBaTh NpaBa U
cBOOO/BI uYeNoBeKa M rpaxiaHuHa (cr. 2, 18) M mokazaTh CBSI3b MEXIY
Ha3HAYeHHEM CyJeOHON BJIACTU U KJIIOYEBBIM €€ MPU3HAKOM — HE3aBUCHUMOCTBIO
(ct. 10, 120), »meMeHTOM KOTOpOW SIBISIETCS HEMPUKOCHOBEHHOCTHh CYIbH.
[To10KUTENBHBIM Ka4e€CTBOM OTBETA CIIELYET IPU3HATh MOSCHEHHE YYACTHHKA,
KAaK COOTHOCATCS HE3aBUCUMOCTb CYAE€M M HMX HENPUKOCHOBEHHOCTH, A TaKkKe
NOSICHEHUE, I[I0YEMY MMEHHO CyJ NPUHUMAET PEIIEHHWE O 3aKIIOYEHUU
OOBHHSIEMOTO TIOJI CTPAXKY.

l'apanTupyss  HENPUKOCHOBEHHOCTb  CyJA€H, 3aKOH  yCTaHABIIMBAET
YCIIOKHEHHBIN MOPSOK MPUHATUSA PELICHUS] O BO30YXIEHUU YTOJIOBHOTO Jefa
OPOTUB CYyJbHU: TaKO€ pEUHIeHUE MOXXET NPHUHATh TOJIBKO Mpeacenaresb
CnencrBennoro komutera P® c cormacusi opraHa cypaeiickoro cooOiecTBa —
KBAIM(PUKALMOHHON KoJuleruu cyned. O4eBUIHO, YTO TaKUM PEIICHUSIM JOJIKHA
NpEeAIIeCTBOBATh TINATENbHAS NpPOBEpKAa JEWCTBHM CyIbU C TEM, 4YTOOBI HE
JIOTTYCTUTh HEOOOCHOBAHHOT'O BO30YXKJIEHUSI YTOJIOBHOTO jeina. Taxxke O4eBUAHO,
YTO B JAHHOM CJIydae TpakJaHWH MOCPEICTBOM BO30YKICHHs YTrOJOBHOTO Jeia
IBITAETCSI CBECTH CUETHI C CYIbEH, KOTOPBIM JIMIIb BBIIOJHUAJI BO3J0KEHHYIO Ha
HEro 3aKOHOM 00s13aHHOCTh. Takke oOpalleHHe K CIIeOBATENI0 MPOTHUBOPEUUT
CyTH CyneOHOM BiacTH, KOTOpas [OJDKHA OBITh OrpaxkaeHa OT MOJ00HOTO
JIABJICHUS CO CTOPOHBI JTFOOBIX JIHII.



MakcuMaJIbHO BO3MOKHBIH 0aJ1J1 32 BbINOJHEHHE 3aJaHUA — 8

9. Tpokypop o6nmactu IllepemerbeBa NpPHCYTCTBOBANA HA 3acEIaHHH
00JIaCTHOM yMBI, Tl paccMaTpUBAJICA 3aKOHOIPOEKT O PEryIHpPOBaHUU TapudoB
Ha KOMMYHaJIbHBIE ycIayru. HecMOTps Ha BBICTYIUIEHHE MPOKYpOpa O TOM, 4YTO
3aKOHOIIPOEKT HE COOTBETCTBYET HOpMaM (eepaibHOTO 3aKOHOJIATEIbCTBA,
00JIaCTHOW JyMOW 3aKOH OBUI NMPHUHST W BCTYIIJI B cuily. [lepem mpokypopom
BCTaJl BBIOOp: OMPOTECTOBATH 3aKOH B OOJIACTHYIO OyMYy WM OOpaTUTHCS B CY/I.
OOmsicHuTe, Kakas u3 J3TUX (OpM pearupoBaHus, MO Bamemy MHEHHIO,
sabdextuBaee? Kakne oTpacou mpokypopckoro Haazopa Bam n3BecTHbI?

OtBet: IIpu oTBeTE Ha TaHHBIM BOIPOC YUYACTHHUK JIOJHKEH MTOKA3aTh 3HAHMS
nonoxkennit Koncturynuu PO, a Takke OCHOBHBIX MOJIOKEHUN 3aKOHOIaTEIIbCTBA
0 cy/IcOHOM BIACTH U MPOKYpATypeE.

YyacTHUK NODKEH oOpaTUTh BHHMMaHUE Ha 3akperuieHHoe B KoHcTuTyruu
Ha3HaUueHUE CyAcOHOM BiIacTH — oOecreyuBaTh IpaBa U CBOOOJBI YEJIOBEKA W
rpaxaanuHa (cT. 2, 18), 00paTuTh BHUMaHUE HA MPABO Ha CyACOHYIO 3aIUTy IIpaB
u cBoOox (cT. 46), OTMETUTH, YTO OCYIIECTBJICHHUE MPABOCY/IUS OCYIIECTBISETCS
IIyTEM CYJIONPOM3BOJACTBA HAa OCHOBE 3akperuieHHbIX B Konctutynmum PO
MPUHIUIIOB PaBEHCTBA BCEX MEpeJ 3aKOHOM U CYAOM, YBaXXCHUS 4YECTH U
JIOCTOMHCTBA JIMYHOCTH, TJIACHOCTH, HE3aBUCUMOCTU CYyJeH, HECMEHSEMOCTU
Cylei, cocTsa3arenbHOCTH. JlononHuTh nonoxkeHueM cr. 6 @K3 «O cynebHoit
cucrteMme» 00 00s3aTeIbHOCTU CYACOHBIX PEIICHUH, 3J0CTHOE HEUCIOJIHEHUE
KOTOPBIX MOXET TMOBJIEYh YTOJOBHYIO OTBETCTBEHHOCThb. CyIIECTBYET Ciyk0a
CyZIeOHBIX TIPHUCTABOB, KOTOpas OCYIICCTBISCT NPUHYIUTEIBHOE HMCIIOJHCHUE
Cy/1IcOHBIX aKTOB.

Nmes obmyro ¢ cyaeOHOM BiaacThio 11eib (cT. 1 3akoHa O MpoKypaTrype),
MPOKYPOP IOOCTUTAET €€, MPEXKAE BCEro, MOCPEICTBOM IMPOKYPOPCKOro HaI30pa,
KOTOpBIA MpollecCyalbHO HE yperyiaupoBaH. KoHeyHo, W B TIIpoOKyparype
coOmomaroTcsl  OOIIENpaBOBbIC  NMPUHIMIBI, OJHAKO TaKUX Hayaj, Kak
COCTSI3aTENIbHOCTh, HECMEHSAEMOCTh, B MMPOKYPOPCKOM HAA30p€ HET. I TacHOCTh U
HE3aBUCUMOCTh IMOHUMAIOTCSI HHAUYe, YeM B CyJ0yCcTpoicTBe. Pemenust mpokypopa
TaKkKe 00s3aTelbHbl, OJHAKO HE MOTYT OBbITh, B OTJIUYUE OT CYJEOHBIX,
NPUHYAUTEIBHO WCIOJHEHbl. 3a WX HEUCIOJHEHHWE YCTaHOBJIEHA JIWIIb
aJMUHUCTPATUBHAS OTBETCTBEHHOCTH B BUJIE ITpada.

TemM He MeHee, CpaBHUB JB€ (OpMBI 3alUTHI MpaBa, YYACTHUK JOJKEH
NPUUTH K BBIBOAY O TOM, UYTO CYyJIE€OHBIA MOPSIOK, B LenoM, 3ddexTuBHee,
MTOCKOJIBKY TOJBKO CYJ€OHBIC aKThl TOJICKAT MPUHYIUTEIHPHOMY HCIIOJHEHHUIO, a
MPOTECT B OOJACTHYIO JAYMY MOXKET OBITH €10 OTKJIOHEH 0e3 0COOBIX ISl Hee
MOCIICICTBUU.

Ha Bompoc 06 oTpacisx mpoKypopCcKOro Haja3opa JOCTATOYHO YKa3aHUS Ha
4 Ha3BaHHBIE B 3aKOHE OTPACIU: HAA30p 32 UCIOJHEHUEM 3aKOHOB, COOJIOICHUEM
mpaB U CBOOOJ YEJIOBEKa, 3aKOHHOCTHIO ONEPATHBHO-PO3BICKHON JESTEIHHOCTH,
JIO3HAHUS U MPEJIBAPUTEIHHOTO CIEJCTBUS, 3aKOHHOCTHIO UCIIOTHEHHUS YTOJOBHBIX



HAaKa3aHUM U HAXOXKJEHMSI JUI[ B MECTaX MPUHYIUTEIBHOTO COAEP KaHUS.
Bo3MoxHO yka3zaHue OO0JIBIIIErO YUCiIa OTpACIIEH.

MakcuMaJIbHO BO3MOKHBIH 0aJ1J1 32 BBINOJHEHHE 3aJaHUA — 10.

10. Hecopepmennonernne ITpaBoukun, Craco u KymemroBa cosmamm
My3BbIKaJIbHYI0 Tpynmy «I'paun». OHU COUMHSIM WM 3alHCHIBAIM MY3bIKAJIbHBIC
KOMIO3UIIMK B CBOOOJHOE OT yueObl B 00II€00pa30BaTENIbHON IIKOJIE BpeMs U
UCIIOJIHSIIA UX B MECTHOM KiIyOe. AJMHUHUCTpAlMs TOpojia, T/€ KUIU pedsTa,
poBeJia KOHKYPC Cpeld MOJIOJbIX MCIOJHUTENIEH Ha TMpaBo 3amucaTh
MY3bIKaJbHYI0 KOMIIO3MIIMIO JJI COIMANIbHOW pekiiaMbl. My3bIKallbHas TpyIiNa
«I'paun» BBIMIpasia KOHKYpPC, C pedsTamMu ObUI 3aKJIIOYEH JIOTOBOP aBTOPCKOTO
3aKa3a, Mo KOTOpoMy pedsaTa AOHKHBI ObUTH COYMHHUTH M 3aITMCaTh KOMIIO3UIUIO K
13 anpens u uM ObUT BbiAaH aBaHC B cymMme 20 Teic. py0. sl MCHOJHEHHS
JOTOBOpa, pedsita codupammch mo BropHukamM B 16-00 moma y CracoBa, re
UMEJIOCh HEOOXOAMMOE MY3bIKaJbHOE O0OpyJOBaHUE U OO0OpYJOBaHUE JIS
3anucu.B oguH u3 BropHukoB IIpaBoukuH u KynemoBa mpunum kak oOBIYHO K
CracoBy, HO OKa3aJI0Ch, YTO HA MY3bIKATbHOE U KOMIBIOTEPHOE 000pyAOBaHNE
oOpatunu B3bicKaHue To jgoiram otna CracoBa, W Oonblie BO3MOXKHOCTU
3alMChIBaTh KOMITO3UIIMIO HE HUMeEeTcs, Oojee TOro, y»Ke€ 3alrcaHHas 4YacTb
KOMIO3UIIMK  OcTajach Ha KommbioTepe (CTacoBa, KOTOPBIM HAXOAWICA Y
CYJEOHBIX NMPUCTABOB. 3a OCTABIIMECS JBE HEIEIN HUKAKOH BO3MOKHOCTH CHOBA
3arycaTh KOMIIO3ULHUIO Y peOsAT He Obuto. Pebsta oOpaTuinch B aIMUHUCTPALIUIO
C NpOChOOM MPOUINTH CPOK HCHOJIHEHMS JIOrOBOpPA, OJHAKO aJIMUHHUCTpAIUs
OTKa3aja, NOCKOJIbKY KOMIIO3MIIMS HY’KHA K ONPEICIIEHHON JaTe, U HAallOMHUJIA O
TOM, 4TO OBUI B3SIT aBaHC, a JIOTOBOp mpeaycMmarpuBaeT Imrpad B pazmepe 100
ThIC. pyO IIpU HEUCIIOJHEHUH J0roBopa. Pedsita cunTanu, YTo UX BUHBI B TOM, YTO
OHU HE MOTYT 3allicaTh KOMITO3UIIMIO HET, BO3BpAIlaTh aBaHC U IUIATUTH IITpad
OHM HE JOJDKHBL. PoauTenn HECOBEPIIEHHOJNETHHX 3asBWJIM, YTO HE JaBajd
coryiacus Ha 3akJI0YeHHE JO0roBOpa HX JEThbMH M ydacTHe B KOHKypce, a
aJIMUHUCTpAIMs TI0oJIarajia, 4TO Ha 3aKJIIOUYEHHE JOrOBOpa aBTOPCKOIO 3aKas3a
HECOBEPILEHHOJIETHUMU corjlacus poauteneil He Tpedyerca. Kto npas? JlomKHBI
J¥ HECOBEPIIECHHOJIETHUE YYAaCTHUKH TPYIIbl WIX WX POIUTENHM BO3BpAIIaTh
aBaHC W MJIATUTh WTpad 3a HEempemocTaBieHUe mpousBeaeHus? Jlaiite mpaBoByIO
OLIEHKY OTHOILIECHUSIM.

OtBer: HecoBepuieHHonetnue IIpaBouknn, CracoB u Kynemosa
OpraHu30Bajy MYy3bIKaJIbHYIO0 Trpynny «l'paun», co3gaBadd M 3alUCHIBAIH
COOCTBEHHBIM TBOPYECKUM TPYJOM OXpaHsIeMble PE3ylbTaThl WHTEIEKTYyalIbHOM
nestenbHocTH (PUJ]) — My3bIKanabHBIE MPOU3BEICHUS, MPEICTABISIONIMNE COOOM
oOBbeKT aBTOpckux mpas (cT. 1225, ct. 1259, cr. I'paxnanckoro konekca P®D).
BriocneacTBuM HECOBEPILIEHHONIETHHE YYAaCTBOBAJIM B KOHKYPCE, OPraHU30BAHHOM
aJIMUHUCTpALIMe ropoja, Ha MPaBO 3aKIIOYUTH OTOBOP aBTOPCKOTO 3aKas3a o
CO3JaHUI0 M 3aMMCU MY3BIKAIBHOIO MPOU3BEACHMS ISl COLMAIBHOW pPEKJIaMbl
(ct.ct. 447-448, cr.ct. 1288-1290 'K P®. Co3ganue 4eaoBEKOM pe3yJbTaTa



TBOPYECKOW NIEATETLHOCTH KBATM(DUIIMPYETCS KaK IOPUAHYECKHIl MOCTYNOK, T.C.
IpaBOMEPHOE JIEUCTBUE CYOBEKTa, C KOTOPHIM 3aKOH CBSI3BIBAET OIPEICICHHbIE
IOPUMYECKUE TMOCIEACTBUSL HE3aBHUCHUMO OT TOro, OblIa JU y CyObeKTa Ielb
JIOCTUKEHHUS TOTO WM MHOTO MPABOBOTO pe3ysibTaTa. ABTOPCKOE NPAaBO BOZHUKAET
u3 camoro (axkta co3maHus NOPOU3BEACHHUS (COUMHEHHS MY3BIKAJIBHOTO
npousBeneHusi, 3anucu ¢oHorpammel). CornacHo n. 4 cr. 1259 IT'K PO nns
BO3HMKHOBEHUS, OCYILIECTBJICHUS M 3allUThl aBTOPCKUX TMpaB He TpeOyeTcs
pETHCTpAIlU TPOU3BEICHUS WU COOJIOICHNS KaKUX-TH00 WHBIX (POPMaTLHOCTEH.
Takum o0pa3om, HecoBepuieHHoJeTHUE IIpaBoukuH, CrtacoB u Kynemona
IIPU3HAIOTCS 3aKOHOM o0naaaressaMu ABTOPCKUX IpaB (JIMYHBIX
HEUMYIIECTBEHHBIX MPAB U UCKIIIOUUTEIBHBIX MPaB).

Bo3Hukaer Bonpoc, MOTYT JIM HECOBEPUIEHHOJIETHUE JIMLA, HE 00JIaIatoIIne
MIOJTHOM JIeeCTIOCOOHOCThIO, OCYIIECTBJISITH 10 CBOEMY YCMOTPEHHMIO aBTOPCKHUE
npaBa, T.€. CaMOCTOSITEJIbHO Y4YacTBOBAaTb B Toprax (KOHKypce) Ha IpaBo
3aKJIFOUEHHS JOTOBOPA, 3aKJIF0YUTH JOTOBOP aBTOPCKOIO 3aKa3a?

B ycnoBusix 3amaum He ykazaH Bo3pact IIpaBoukmua, CracoBa u
KynemoBo#, a IMEHHO C JOCTHM>)KEHUEM HECOBEPIIECHHOJETHUMH OIMPEAECICHHOTO
BO3pacTa 3aKOH CBS3bIBAET BO3MOXHOCTb CaMOCTOATEIIBHOTO OCYIECTBICHUS
aBTOPCKHX NpaB. B COOTBETCTBHM € MOJIOKEHUSAMU M. 2 cT. 26 ['paxaaHCKOro
KOJIEKCA HecOBeplIeHHOJIeTHHEe B Bo3pacte or 14 no 18 uer Bmpase
CaMOCTOATENbHO, 0€3 MUCBMEHHOTO COIIACHS WJIM TOCJHEAYIOLIEro OJ00peHHUs
CBOMX 3aKOHHBIX MpPEJCTaBUTENCH (pOAUTENCH, YCHIHOBUTENICH, IMONMEUYUuTEeNeH),
OCYIIECTBIJISITH MpaBa aBTOpa MPOU3BEACHUS HAYKU, JUTEPATyphl WA UCKYCCTBA,
U300peTeHHs] WM  HHOTO  OXPaHSAEMOro  3aKOHOM  pe3ysbTara  CBOEH
WHTEJJIEKTYaJIbHON JeATeIbHOCTH.

Takum o6pazom, ecnu IlpaBoukun, CracoB u KynemoBa mocturiu 14-
JIETHETO BO3pacTa, TO OHU MOIJIM CAMOCTOSTEIBHO YYacTBOBaTh B KOHKYpCE,
OpraHW30BaHHOM AJIMUHUCTpalMeld ropojia, W 3aKIIYUTh JOTOBOP aBTOPCKOTO
3aKasza; CoOIJlacue WM OJOOpEHHE pOAUTENed TOAPOCTKOB JJISI COBEPIICHUS
IOPUUYECKH 3HAUYMMBIX JIEUCTBUM C OOBEKTaMU aBTOPCKOTO IpaBa IMPaBOBOTO
3HA4YEeHUS HE UMeeT. B MHOM cityyae Bce JeHCTBUS, CBSI3aHHBIE C OCYILIECTBICHUEM
aBTOPCKHX IPaB, JOJKHBI OCYIIECTBIIATh 3aKOHHBIE TIpeAcTaButenu [IpaBoukuHa,
Cracosa u KynemoBo#i (cT. 28 I'pak1aHCKOTO KOJIEKCa).

IIpn ouenke peucrtBuil IlpaBoukmna, CracoBa u Kynemosoil 1o
UCIIOJIHEHUIO 0053aTeNIbCTB 1O JOTOBOPY AaBTOPCKOTO 3aka3za HeoOXO0IUMO
ucxoauth u3 caenytomero. CormacHo cr. 401 I'K, numo, He ucnoJiHUBIIEE
oOs3aTenbcTBA MO0 MCHOJIHUBILEE €ro HEHaJIeXaluMm o0pa3oM, HECeT
OTBETCTBEHHOCTh MPU HAJIMYUM BUHBI (YMBICIA WM HEOCTOPOKHOCTH), KpPOME
CIyyaeB, KOTJla 3aKOHOM WM JIOTOBOPOM MIPEAYCMOTPEHbl HWHBIE OCHOBaHUS
OTBETCTBEHHOCTH; JIMIIO TMPU3HAETCS HEBUHOBHBIM, €CIM TIPU TOW CTENEHU
3a00TJIMBOCTH U OCMOTPUTEIHLHOCTH, Kakasi OT HEro TpeboBaJlach MO XapaKTepy
00s13aTENIHCTBA U YCJIOBHUSAM 000pPOTa, OHO MPHUHSIIO BCE MEPHI I HAJIEKAIIETO
UCTIOJIHEHMsT 00s3atenbcTBa. [lociae w3BATHUS TPUCTAaBaMU MY3BIKAJIIBHOTO U
KOMITBIOTEPHOT'O 00OPYAOBaHUS IO HACTYIJICHUSI CPOKA UCTIOTHEHUST 00sI3aHHOCTH
M0 CO3JaHUI0 U 3aMUCU MY3bIKAJIIbHBIX MPOU3BEJICHUI OCTaBalOCh JBE HENEIH, /10



y4acTHsl B KOHKYPCE U 3aKJIFOUEHHUs I0rOBOpa aBTOPCKOTO 3akasza rpynma «I'paum»
3anuchIBajIa MY3bIKAJIbHBIE KOMITO3ULIUN Ha o0opy0BaHUU B
o011e00pazoBaTenbHON IIKOJIE. MoxHO IIPEATIOJIOKHUTD, 4TO
HecoBepiieHHoneTHue IlpaBoukuH, CtacoB um KynemoBa vMenu BO3MOMXKHOCTH
BBINIOJIHUTH 0053aTeNIbcTBA 10 JIOTOBOPY, 3alMCaB KOMIIO3UIIMM Ha IIKOJIbHOM
000py1I0BaHUM.

Opnako W3 YyCIOBMM 3ajayd  cjleayeT, 4To pebddara oOpaTWiuch K
aMUHHUCTPALIMM TOpoJa (3aKa3uMKy IO JOTOBOPY AaBTOPCKOIO 3aKasa) 3a JIBE
HEJENU JI0 HACTYIUJICHUS CPOKa MCIOJHEHHUS 00s3aTeNbCTBA, TAKUM 00pa3oM, Ha
MOMEHT OOpaIleHUs K 3aKa34rKy JEHCTBHS MOIPOCTKOB HENb3s1 KBAIM(DUIIMPOBATD
KaK HEWCIIOJHEHUE W HEHAJJIeXKalllee WCIOJHEHUE O00513aTeNbCTBA; 3HAYUT,
OTCYTCTBYIOT OCHOBAaHMS JUIi MpUBJIEYEHUS peOAT K OTBETCTBEHHOCTH 3a
HEHUCITOJIHEHHE JIOTOBOPA aBTOPCKOIO 3aKasa.

Heo6xoaumo yduThIBaTh, 4TO B COOTBETCTBHMU C HOpMamu 11. 2 ¢T. 1289 I'K
P® B ciyuae, korga CpoK HCIOJIHEHHUS JIOrOBOpPAa aBTOPCKOTO 3aKa3a HACTYIWJ,
aBTOpPY MpPU HEOOXOJUMOCTH U TMPU HATUYUHM YBAKUTEIBHBIX MPUYUH IS
3aBEpUICHUSI CO3/aHUS MPOMU3BEACHUS MPEAOCTABISAECTCS  JIOMOJHUTEIbHBIN
JBIOTHBIM CPOK TMPOJOJDKUTEIBHOCTBIO B OJHY YETBEPTYIO YacTh CpOKa,
YCTAHOBJIEHHOTO JJIi MCHOJIHEHUS JOTOBOpa, €CIM COrJAlIEeHWEM CTOPOH HE
OpeIycMOTpeH  Oosiee  JUIMTENbHBIM  JIBFOTHBIM  CpoK.  COOTBETCTBEHHO
aMUHHUCTpalMsl Topojaa (3aKa3yMK) HENpaBOMEPHO OTKa3ajga peodstam B
IPOJJIEHUH CPOKA JEHCTBUS IOTOBOPA.

[Ipu orieHKe MPeayCMOTPEHHOTO JOTOBOPOM YCIIOBHUSA O BBIILJIATE HEYCTOMKU
B pasmepe 100 Tohicau pyOsnelt B ciaydae HEHCHOJHEHHUS pebdsiTaMu CBOUX
0053aTEeNbCTB MO JOTOBOPY HEOOXOIUMO MUCXOIUTh U3 cieayromiero. CoriacHo 1.
2 cr. 1290 I'K PO B ciiyyae HEHCHOJHEHHUS] WA HEHAICKAIIETO MCTOJTHEHUS
JIOTOBOPA aBTOPCKOI'O 3aKa3a, 3a KOTOPOE aBTOP HECET OTBETCTBEHHOCTh, aBTOP
00s13aH BO3BpAaTUTh 3aKa3uMKy aBaHC, a TAKXKE YIUIATUTh HEYCTOMKY, €CIU OHa
MPEeayCMOTPEHAa JOTOBOPOM; TpHU HTOM OOIIMN pa3Mep YyKa3aHHBIX BBIIIIAT
OTpaHUYEeH CYMMOM peasibHOTO yiepOa, MPUIYNHEHHOTO 3aKa3uuKy.

CrnenosarenbHo, ecnu [IpaBoukuH, CtacoB u KysnenioBa nocturiu Bo3pacra
14 net m OBLIM BIIpaBE CaMOCTOSITENIHHO 3aKIIOYUTH JOTOBOP aBTOPCKOTO 3aKasa,
TO B CJly4a€ HENPEIOCTABJICHUS MY3bIKAJIbHOM KOMIO3WIHMM 3aKa34uKy K Jare,
pPacCCUMTAaHHOW C YYETOM JOIMNOJHUTEIBHOIO JIbIOTHOTO CpPOKa HCHOJHEHUS
o0si3aTenbcTBa, pedsita  AOKHBI  OyIyT BEpHYTh aJIMHHHUCTpalldd Tropoja
MOJIyYEHHBI paHee aBaHC W BBIIJIATUTh HEYCTOWKY B pa3Mepe, He MPEBbIIIAIONIEM
JIOKA3aHHOTO peajbHOro yiepda, MOHECEHHOro aJMHHHUCTpalMed ropoaa oOT
HEHUCITOJIHEHHMSI IOTOBOpa aBTOPCKOIO 3aKasa.

Ecnu pebsita He nocturiu Bo3pacta 14 jet, To 10roBOp aBTOPCKOIO 3aKasa
MOKET OBITh MPU3HAH HUYTOXXHBIM MO TpaBmwiaM cT. 172 «HemelcTBUTENTEHOCTH
CHEJIKU, COBEPIICHHON HECOBEPIICHHOJETHUM, HE JOCTHUTIIMM YEThIpHAAATH
aet» 'K P®. B coorBerctBuu ¢ m.1 ¢1.172, ad3anem 1. 1 c¢t. 171 I'K P® kaxnas
U3 CTOPOH HUYTOXXHOW CJENKH 00si3aHa BO3BPATUTH JPYrol BCE IMOIYYECHHOE IO
CHEJKE B HAType, a IPU HEBO3MOKHOCTH BO3BPATUTh MOJYYEHHOE B HAType —
BO3MECTHTHh €r0 CTOMMOCTh. ClefoBaTeNbHO, POAUTENN PEOAT MOKHBI OymyT



BEPHYTHh QJIMUHHUCTPAIMNA TOPOJA MOTYyUYEHHBIN UX JIETBMH aBaHC, HO HE 00s3aHbI
BBIIUIAYMBATh IOTOBOPHYIO HEYCTOMKY.

MakcMMAJbLHO BO3MOKHBIN 02J171 32 BBINOJHEHHUE 3aaHus — 12.

11. Yem ommmuarorcs apyr or Apyra MHMMas M TPUTBOPHAS CIEIKa?
CymiecTByeT 1M MEXIy HUMH B3auMOCBs3b? KakoBbI NpaBOBbIE MOCIEACTBUS
COBEPILIECHNS MHUMOW CIEIKU U COBEPILIEHUS IPUTBOPHOU CAEIKU?

OtBet: B cootBerctBuu ¢ . 1 cr. 170 'K P® mMHMMOMN sABasSeTCA CIEIKa,
COBEpIIICHHAs JIMIIb JJIs BUJa, 03 HaMEpPEHHsS CO3/1aTh COOTBETCTBYIOIIME €M
MpaBoBble TOcHeACTBUA. [Ipy COBepUICHMHM MHHUMOM CJIEJIKH OTCYTCTBYET
OCHOBHOM TIPU3HAK CJIEJKM KaK IOPUIMYECKOTO (pakTa — ee HampaBJICHHOCTh Ha
MOJy4YeHHWE TIPAaBOBOTO pe3yJibTaTa, T.€.  BO3HUKHOBEHHE, HW3MEHECHHE WU
MpeKpalieHue TPaKJAaHCKUX TMPpaBOOTHOIICHUNU. CTOPOHBI TPHUIAIOT CBOEMY
BOJICU3BSBICHUIO BHEIIHIOI BUJIUMOCTb CACIKH, HO MPU STOM Yy CTOPOH
OTCYTCTBYET BOJISI HAa JJOCTUKEHUE KAKOT0-JIMOO MPaBOBOTO PE3yibTaTa, CTOPOHBI
HE HaMEPEBAIOTCS UCIOJHATH YCJIOBHS CIEJIKH WU TpeOOBaTh €€ HCIOTHEHUS.
MHUMOCTB CIETKA HE MOXKET BOBHUKHYTh 0O€3 YMbICIIa BCEX CTOPOH CIEIKHU, €CIIH
XOTs1 OBl OJTHA U3 CTOPOH PAaCCUUTHIBAET HA BO3HUKHOBEHHE PEATLHOIO MPAaBOBOIO
pe3yabTara CIIeNKH, TO TaKyl0 CAEIKY HEeIb3sl IPU3HATH MHUMOM.

Kak mpaBuino, MHUMBIE CHEJIKH COBEPIIAIOTCA B MPOTHUBOINPABHBIX IIEAX.
Hampumep, m0DKHHMK, omacasch OOpallieHHs B3bICKAHHUS Ha CBOE MMYIIECTBO,
COBEpIIAET MHHUMYIO CIEIKY II0 OTUYYKJCHHIO HMYIIecTBa 0€3 peaabHOro
HaMepeHUs nepeaTh UMYIIECTBO APYTrOMY JIUILY.

MHuMast caelka HMYTOXKHA, TIOITOMY Takas CJelKa  SBIISIETCA
HEJICHCTBUTEIBHON HE3aBUCUMO OT MIPU3HAHUS €€ TAKOBOM CYJIOM.

B cootBerctBun ¢ m. 2 ct. 167 'K P® npu HemelcTBUTEILHOCTH CHACIKU
KaX/1as U3 CTOPOH 00s3aHa BO3BPATHUTH JIPYroi BCE MOJYUSCHHOE MO CHACIKE, a B
Cllydyae HEBO3MOXHOCTH BO3BPATUTh MOJY4YEHHOE B HAType, BO3MECTUTH €ro
CcTOMMOCTD. [TOCKOJIBKY TP MHUMOM CAEJIKE CTOPOHBI JIUIIIh COBEPIIAIOT BHEIITHEE
BOJIEU3bSBIICHHE 0€3 KAaKUX-IMOO peanbHbIX JEUCTBUI, TO OCHOBHBIM
MOCJEACTBUEM MHUMOM CAENKKA OyAeT KOHCTaTUPOBaHUE €€ HUYTOXKHOCTH.
NHorga MoryT HAcTynmuThb W HHBIE TpaBoOBbIe MocieAcTBus. Hampumep, ecnu
JIOJDKHUK COBEpPINAJl MHUMBIC CHACJIKH [0 OTYYXJCHUIO CBOEr0 HMYIIECTBA,
oracasch OOpalleHus] B3BICKAHMS Ha HMMYIIECTBO, TO CYyJI BEPHET HMYIIECTBO
JIOJKHUKA B MCIIOJTHUTEJIBHOE TTPOU3BOICTBO.

Cormacao n. 1 cr. 170 T'K P® nputBopHO# sIBIsSETCS CIETKa, KOTOpAs
COBEpIIEHA C LEIbI0 MPUKPBITH APYLYHO CIAEIKY, B TOM YHCIE CIEIKY Ha HHBIX
yCJIOBUSIX. B TPUTBOPHON CHAENKE CTOPOHBI YMBIIUIEHHO HWCKaXalT CBOE
BOJICU3bSIBICHUE, BOJISI COBEPIIAIOIINX MPUTBOPHYIO CAECIKY JIMI[ HAIMPaBJICHBI HE
Ha T€ IPaBOBBIC IOCJEJCTBHUSA, KOTOPHIE OTPaXalOTCAd B BOJEU3bABICHUM. IS
KBAIM(PUKALMUA CIEIKA B KadyeCTBE MPUTBOPHOM HEOOXOAMMO, 4TOOBI BCE €€
CTOPOHBI UMEJI YMBICEN MPUKPBITh UHYIO CIETIKY.



[To monoxxkenusm n. 2 ct. 170 'K P® nputBopHas chaenka HUYTOXKHA, a K
CHIeTKe, KOTOPYIO CTOPOHBI JEHCTBUTEILHO MMENM B BUJY, C YUYETOM CYIIECTBA U
COJICpKaHUs CIIEIKU MPUMEHSIOTCSI OTHOCSIIMECS K Hel mpaBuia. [IpukpeiBaemas
CHIeTKa, MOXKET OBITh JIEHCTBUTEIBHON WM HEACHCTBUTEIHHOMU, CIIEA0BATEIHHO,
eClli TpPHUKpbIBaeMasi CIelKa COOTBETCTBYET TpeOOBaHMSIM TIPaBOMOPSIKA,
BO3HHUKHET COOTBETCTBYIOIIUN TPABOBOW pe3ynabTaT, IS HEACHCTBUTEIHHON
MIPUKPBIBAEMOM CICJIKH MOCIEACTBUS MpeycMOoTpeHsI 1. 2 ¢T. 167 'K POD.

Takum oOpa3oM, MpH COBEPIIEHUH MHUMBIX M TPUTBOPHBIX CHEIIOK
MPOSIBIISICTCSl CYIIECTBEHHOE PACXOXKACHHE MEXAY BHEIIHUM BOJIEH3bSIBICHUEM
CTOPOH U MX PEabHOU BOJIEH, TaKHe CACIKU SBISIOTCS HUUTOKHBIMU.
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12. B otnuune or YK PCOCP, YK P® 1996 r. He COACPKHUT YIOMUHAHHS
0 Kape Kak LU U COAEP/KaHNN HaKa3aHMUs.

Bompocsr:

1. C yem cBsi3aHO Takoe m3meHeHue? SBisgercd au, no Bamemy mMHeHHro,
Kapa LEJbI0 WU COAEPKAHNEM HAKA3aHUS?

2. Kakue nenu HakazaHus 3akpervieHsl B YK PO?

OtBer: 1. OrBeuas Ha NEpPBBIA BONPOC, YYACTHUK OJIMMIMNAIBI JIOJKEH
MPOAEMOHCTPUPOBATh IOHUMAHUE TOTO, YTO OTKA3 OT YIIOMUHAHHUS Kapbl KaK LEJIN
HakazaHusi B YK P® 1996 r. cBsa3an npexze Bcero ¢ He0oOXOAUMOCThIO OTPa3UTh
HOBBIE  B3aMMOOTHOIIEHWS  TOCYyJapCTBA W JIMYHOCTH,  TOJATBEPIUTH
npoBo3riameHHblii B Konerurynuu P® 1993 r. Te3uc o mpuszHaHuu mnpaB U
cB00O/ YesioBeKa BbICIIEH eHHOCThI0. KpoMe Toro, ykaszarh, UTO 3aKperieHUE B
nevcteytonieM YK P® npunuuma rymanu3ma (Haka3aHWe W HHBIE MEpbI
YTOJIOBHO-TIPABOBOTO ~ XapakKTepa, NPUMEHAEMbIE K JIMIYy, COBEpIIUBIIEMY
MpECTyIJICHHe, HE MOTyT HMETh CBOEH IIeJIbl0 TPUYMHEHUE (PUINYECKUX
CTpaJlaHUil WM YHUKEHHUE YEJIOBEYECKOTO JOCTOMHCTBA) MPEAIOIarajio
IIPOBEJECHNE 3TOM OCHOBOIIOJATAIOIIEH UAEU Yepe3 BCE HOPMBI, COIEpIKaAIUECs B
YTOJIOBHOM 3akOHe. OIEHMBAETCSA, €CIM YYaCTHHUK OJIMMIIMAJIBI HE IPOCTO
yKa3blBaeT Ha W3MEHHuBIIMecs B Hadaiae 90-x TrojoB OTHOIIECHHS OOIIECTBa,
roCyAapcTBa, JIMYHOCTH, MOJUTUYECKUN, OOIECTBEHHBIA CTPOI WM HA MPUHIUI
ryMaHH3Ma, HO U PACKPbIBAeT COOTBETCTBEHHO, YTO MMEHHO MOMEHSIOCh U KaK
MMOHUMAETCS TPUHIIUI TyMaHU3Ma.

[IpuBeTCTBYETCS M OLIEHUBAETCS, €CIM YYACTHUK OJMMIIMAAbI MOSICHUT, YTO
Kapa, aCCOLMUPYIOWIASACSI C BO3ME3MEM, BO3JAassHUEM 33 MPUYMHECHHBIN BPEX, HE
MOET OBITh 0003HAYCHA B KAYECTBE IEJIM HAaKa3aHUs, TaK KaK TaKoe MOHUMaHUE
€ro uened 3acTaBisieT NpeanoJiaraTh, 4TO TOCYJApCTBO, Ha3HA4as HaKa3aHUE,
JIEUCTBYET HEPa3yMHO, HE BO 0Jyiaro oOIeCTBa M €ro WICHOB, CTaBs BO IJIaBy yria
«TEPBOOBITHOE YYBCTBO MECTW», HE HCIONHSS CBOM (YHKIUU MO 3PHEKTHBHOM
3alIUTe MpaB rpaxkaadH. Kpome Toro, uenb Kapbl BpsI JU MOXKET COCEACTBOBATH C



YKa3aHHOM B YTOJIOBHOM 3aKOHE LEJbK) MCIPABJIEHUs JIMIA, HE MPOTUBOpPEYA
MOCJIeTHEN.

Oco00 o1leHMBaETCS, €CIM YYaCTHUK OJIMMIIHMA/AbI, TEM HE MEHEE, OTMETHT,
YTO Takas 1€JIb HAaKa3aHUs, KAK BOCCTAHOBJICHHE CONMAIBLHON CNIPABEJINBOCTH,
3aKpervieHHas B AeicTByromeM YK, B HEKOTOPOM CMBbICIIE B 3aBYyaJIMPOBAHHOM,
o0naropokeHHoM ¢GopMe MpeAcTaBiIsieT co00M Kapy: HaKa3aHHE CTPEMUTHCS
YAOBJIETBOPUTh YYBCTBO HETOJOBAaHHUsS, YyBCTBO CIIPABEIJIMBOCTH, OHUMAEMOE
MHOTHMHU KaK «OKO 3a OKO...».

Ot yyacTHHUKa TpeOyeTcsl HE MPOCTO PA3MBIIUIATh O Kape Kak LEeIu WU
COAECPKAHUM HAKAa3aHUsA, HO U TMONBITaThCI CHOPMYJIHUPOBATH, KAK XKE UM
MOHMMAETCS Kapa U C ITUX MO3UINI O0BICHUTD, YeM OHa sABJsieTCsA. OleHnBaeTCs
B TOM YHCJE, €CJIM B OTBETE OTMEYEHO, YTO Kapa, IOHUMaeMasi Kak NpUYnHeHUue
CTpajaHuii, TmperepneBaHue JUIIEeHUH, OOBEKTUBHO TpHUCYIIA JIFOOOMY
HAKa3aHUI0, TIOCKOJIbKY TOCIIeIHEE MPEJCTaBISET COO0M MPUHYX ACHUE JUIA, TO
€CTh HEKOE BO3JICMCTBUE BOIIPEKUM WJIM IIOMUMO BOJM JIMIA, COBEPLIMBILETO
IpecTyIuieHue. B 3ToM cMbIcie Kapa MOMKET paccMaTpUBaTbCs B KadyeCTBE
COAEPKaHUs HaKa3aHUsI.

2. JIeHUCTBYIOIIMI YTrOJOBHBIA 3aKOH HA3bIBACT TPH WLeJH HAKAZAHMSA:
BOCCTAHOBJICHUE COLIMAJIBHOW CIPABEMJIMBOCTH, MCIIPABICHUE OCYKJIEHHOIO,
NPEAYNPEKICHUE COBEPUICHUS HOBBIX MNPECTYIUIEHH. OTIEIbHO OLEHUBAECTCH,
€CJIM YYaCTHUK OJMMIIMAJbl HE TOJBKO NEPEUYMCIWI YKa3aHHbIC LEJIA, HO U
PACKpbLI UX cojAep:KaHue. B 4acTHOCTH, YNOMSIHYJ O CIEIUAIbHOM U OO0IIeM
NpEAYNPEexKICHUN (TO €CTh MPEIOTBPAIICHUU COBEPIICHUS MPECTYIUICHUS Kak
JUIIOM, KOTOpPOMY HAa3HAUY€HO HaKa3aHWE, TaK W JPYTMMHU YJIEHaMH OOIIECTBA);
yKa3aJl Ha TO, YTO HCIPABICHUE MOXET COCTOATh HE TOJBKO B OTCYTCTBUH
pelrIMBa CO CTOPOHBI OCYKJIEHHOTO (HaKa3aHHOT0), HO U (OPMUPOBAHUE Yy HETO
COIMAJILHO-TIOJIE3HBIX YCTAHOBOK ((pOPMUPOBAHUE YBAKUTEIHLHOTO OTHOIICHHS K
HOpPMaM, MpaBUiIaM 4eJIOBEUECKOTro 00IIeCTBa).
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13.B MOCKOBCKYI0 OpraHHM3allMIO C IeIbI0 TPYIOYCTPOICTBA OOpATHIICS
xKutenp ropona benropona barypun, BpeMeHHO mnpoxuBaromuid B MoOCKBe.
JlupekTop opraHu3alMi B TIpHEeME Ha pabdoTy €My OTKa3aj, COCIaBLIMCh Ha
OTCYTCTBHE y baTypuHa perucTpaiuu o MecTy »KUTENbCTBA B I'. MOCKBE.

Kak Obl BbI OllGHWIM ACHCTBUSI JUpEKTOpa opraHuzanuu? SBisercs v
OTCYTCTBHE PETHUCTPALMM II0 MECTY MKUTEIbCTBA B KOHKPETHOM HACEJIEHHOM
MYHKTE€ OCHOBaHMEM I OTKa3a B IpHEMe Ha paboTy U nmovyemy?

OTtBer: B oTBETE YyUaCTHUK TOJKEH YKa3aTh:

1. 9To TpeboBaHME O HATUYMMU PETUCTPALMM, PABHO KAaK M JOKYMEHT,
NOJTBEPXKIAIOLIMI ee Haluuue y paboTHHMKA (B T.4. IITaMIl B MAaclopre) He
npeaycmorpeno TK P® (He BXOOUT B MEpPEUCHb JOKYMEHTOB, MPEAbSABISIEMbBIX
Ipy nprueMe Ha padboTy, ycTaHOBIEHHBIN 4. 1 cT. 65 TK PD).



2. JOKyMeHTbl (Wid OoJiblllasi WX 4YacTh), YyKa3aHHbIE B IEpPEUHE,
ycTaHoBJI€HHOM 4. 1 cr. 65 TK P® B mnoaTBepkIeHUE OTCYTCTBHS B HEM
JOKYMEHTA, TOATBEPKAAOMIEr0 HAINYHUE PETUCTPALIMM B HACEJIEHHOM ITYHKTE IO
MecTy paboTHI.

3. o mpsmMom 3amnpere, ycraHoBieHHOM TK P®, TpebGoBaTh oT inuua,
MOCTYMAIIEr0o Ha padoTy, MOKYMEHThl momumo mpeaycmorpeHHbix TK P,
WHBIMU (penepaibHBIMU 3aKoHamMu, ykazamu [Ipesuaenta PO u noctaHoBieHUsIMU
[IpaBurenscTBa PO.

4. 4TO B OTHENBHBIX CIydasx C Y4eTOM CHeuu(UKH pabdoThl HACTOSIIUM
KonexkcoM, uHBIME (enepalbHbIMU 3akoHaMH, Yyka3zamu IIpesunenta PO wu
IIOCTAaHOBJICHUSAMHU [IpaBuTenscTBa P® MOXET [IpeyCMaTpUBaTLCSA
HEOOXOJUMOCTh  TPEABSIBICHUS TMPH  3aKIIOUYEHUH TPYIOBOTO  JOTOBOpa
JOTIOJTHUTENBHBIX JTOKYMEHTOB, HA OCHOBAaHWU Y€ro OyAEeT clieJaH BBIBOJ, 4YTO
TpeOOBaHHE WHBIX JOKYMEHTOB (He Ha3BaHHbIX B TK u B ymomsanyteix HITA)
paboToiaTeneM HE3aKOHHO.

Tak)ke y4aCTHHK OJIMMIINA]IbI MOKET YKa3aTh:

1) KOHKpEeTHBIEC MPUMEPHI 3aKOHHOTO TPEOOBAHUSI UHBIX JOKYMEHTOB, MPSIMO
He ycTaHoBJIeHHbIX cT. 65 TK P® (manpumep, paszpenieHue Ha pabOTy UK MATEHT,
BU/I HA )KUTEJICTBO U TP. — JJII HHOCTPAHHBIX TPAXkKIaH);

2) cebuiky Ha [Toctanosnenue I[lnenyma BepxosHoro Cyaa PO ot 17.04.2004
Ne 3, rme Bbicmiast cyneOHas MHCTaHIMS MPsSMO yKas3ala Ha HEIONMYCTUMOCTb
OTKa3za B NpueMe Ha paboTy MO NPUYMHE OTCYTCTBHSI PETUCTPALMM MO MECTY
YKUTEJIbCTBA UJIM NIPeObIBaHUS Y paOOTHUKA);

WJIW JIOTIOJTHEHHUE O TOM, YTO OTKa3 B MpUeMe Ha paboTy B MOJOOHOM cilydyae
CIIEyeT pPACLEHUBATh KaK JIUCKPUMHHALIMIO IO MECTy >KHTENIbcTBa (OTKa3 B
npuemMe Ha paboTy MO MOTHBaM, HE OCHOBAaHHBIM Ha OTCYTCTBUU Yy COUCKATEJS
JIETIOBBIX KAUECTB).
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14. Tipomeccyanshoe 3akonHomaremsctBo XVIII Beka, ocHOBOH s
koTtoporo ObutM JoKymMeHTHl XV — XVII cronerwii, npenmonarano, 4to 1O
IpaKJaHCKO-TIPABOBOMY CIIOPY M3 BCEro COOpaHHOTO IO Jely CyAeickue
YUHOBHUKH COCTABISIIOT «IKCTPAKT» C KPATKUM H3JIOKEHUEM BCEX MMEIOIINXCSA
MaTEepUAJIOB. DTOT «IKCTPAKT» NEPENABAICA CYIbSIM, KOTOPBIE 3aTE€EM BBIHOCHIIH
pelIeHre Mo Jely MCKIOYUTENBHO B 3aBUCHUMOCTH OT €ro coiepskanusa. Kak Obl
Bl oueHwM mpeasioxkeHue BBECTH MOAOOHBIN MpollecCyaabHbIA OOpsi B HBIHE
nevictBytonuit ['TIK P® ¢ Toukum 3peHuss COOTBETCTBUSA MpeJIaraeéMoro oopsiia
MPUHINNAM TPaXKIaHCKOTO Ipolecca?

OTtBet: OcobenHocThio rpaxaanckoro mpoimecca XVIII Beka siBisiioch ToO,
YTO CYAbH MPU PACCMOTPEHUHN T'PAXKIAHCKO-TIPABOBOTO CIIOPA UMEIIH JIEIO0 TOJIBKO
C TIUCBMEHHBIM JOKYMEHTOM — «BBDKMMKOWI» M3 MaTepualoB Jiela,
MOJITOTOBJIEHHOM 1711 HUX. [IprUCyTCTBHE CTOPOH HA MPOLIECCE HE MPEAIIOIATAIIOCH.



COOTBETCTBEHHO, CyAbM HE MOTJIM 3a7aBaTh UM BOMPOCHI, CTOPOHBI HE HMEIH
BO3MOXKHOCTH JaBaTh OOBbsACHEHHs. OCHOBHBIMHU TPUHIHUIAMHU TPaXKIAHCKOTO
nporiecca XVIII Beka SABISUIMCh MUCBMEHHOCTh KaK HEBO3MOXKHOCTH CTOPOH
JlaBaTh YCTHBIE OOBSICHEHUS MO JENy, a TaAKKE OTCYTCTBHE HEMOCPEICTBEHHOCTH
IPU PACCMOTPEHUU Jiea, OCKOJIbKY CYJbU ObUIM JIUIIEHBI BO3MOXHOCTH JIMYHO
u3y4yaThb MaTepHayibl MO /ey M BbIHYXKJIEHbl MPUHUMATh PEIICHWE Ha OCHOBE
«00paboTaHHBIX» MaTEPUAJIOB.

[IpumeHneHnre TOpsiAKA PACCMOTPEHHUS JieJla Ha OCHOBE <«OKCTPAKTa»
MIPOTUBOPEYHUT COBPEMEHHBIM MPOIIECCYATbHBIM MIPUHITUIIAM, U3JI0KeHHBIM B [ TIK
P®. CoBpeMeHHBIN Tpa)XAaHCKUW MPOLECC OCHOBAaH HAa MPUHLMUIE YCTHOCTH,
KOTOpPBI TIpenronaraeT MPUCYTCTBHE CTOPOH B CyAe, HX IMPaBO JdaBaTh
OOBSICHEHHMSI, 3aJ]aBaTh BOMPOCHI APYroil CTOpOHE, 3asBIATH xonartaiicTBa (cT. 35
[TIK P®). Taxxe  aeATenbHOCTh CyIeld  CBsi3aHa C  IPUHIUIIOM
HEIMOCPEICTBEHHOCTH, T.€. C UX BO3MOXKHOCTBIO JINYHO U3y4aTh BCE MaTepHabI IO
JIey, MPOBOJAUTH OCMOTP U UCCJIEIOBAHUE JJOKA3ATENIbCTB M0 MECTY UX XpPaHEHUs
(ct. 58 I'TIK), 3amaBaTh BOIPOCH CTOPOHAM M BBICIYIIMBATH UX OOBSICHEHUSI.

[Ipu oTBeTEe Ha JaHHBIM BOMPOC BO3MOXKHO YKa3aHHWE U HA JAPYTHe OTIHYUS
COBPEMEHHOI0 TpakaaHckoro rporecca ot mporecca XVIII Beka, koropsie
JIeNal0T HEBO3MOXKHBIM NPUMEHEHHUE «IKCTPaKTa» B COBPEMEHHOM cyjne. Takxke
MPUBETCTBYIOTCA PACCYXKICHUS, YKA3bIBAIOIIME HA JOCTOMHCTBA U HEIOCTATKU
Pa3TUYHBIX TPOIECCYATbHBIX TMPUHIIAIIOB, BBISBICHUE TPUYHH CYIICCTBOBAHUS
TaKHUX MPOIECCYaTbHBIX (DOPM | T.1.
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