OJIUMIINAJA HIKOJBbHUKOB JIOMOHOCOB
2021/2022 rr.
OYHBIA TYP
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3aoanue 1.
CTyneHThl IOpUANYECKOro (GaKkynbTeTa Ha CEMHHApPE 110 KOHCTUTYLIMOHHOMY TpaBy Poccuu nbiTanuch pa3o0parses B
topunuaeckoi mpupone O6mecTBenHol nanatel Poccuiickoit depepanui.

e Crynent CepeOpsKoB COOOIIII, YTO 3TO OOIIECTBEHHAS] OPTaHU3aIlNsl, BO3TIIABISIONIA CUCTEMY TOAOOHBIX
opraHmzanuii B cyObeKTax (Qenepanud, KOTOpbIC MPEIHA3HAYCHBI IS KOOPIWHAIMH JCITCIBHOCTH BCEX
cymecTBytonmx B Poccnn HekoMMep4ecKnx OOIIEeCTBEHHBIX 00beAMHEHUH.

e Crynent BoWHHIKHI yKOPHJI CBOETO TOBapHWIa 3a HEBEXECTBO, 3asiBWB, 4T0 OOIIeCTBEHHas TajaTa B
Poccuiickoii denepanuu — oJlHa U «HUKAKYH) CHCTEMY MajlaT OHA HE BO3TJIABIISICT», a K €€ KOMIICTCHIIUU
OTHOCHTCS TOJILKO KOHTPOJIb 32 JEATEILHOCTHIO OPraHOB MCIIOJIHUTEIBHOMN BJIACTH (De/iepaabHOTO YPOBHSL.

o CryneHnTka ApkaJvHa BhIpa3uiia CBOE HecoTjiacke ¢ 00OMMH MOJIOJBIMH JIFOJIbMH, YKa3aB Ha TO, YTO, XOTS
00IIIeCTBEHHBIE MMajaThl CYIIECTBYIOT KaK Ha (eiepalbHOM YPOBHE, TaK U HA YPOBHE CYOBEKTOB (heeparivm,
HO HE SIBJISIOTCS €IMHON CHCTEMOMN, pyKOBOJISINAS POJIb B KOTOPO# nmpuHapiexkuT O6mecTBeHHoN nanate PO,
1 00J1aJ1aI0T TIOJTHOMOYHSIMH TI0 KOHTPOJIIO 32 3aKOHOJIATEIBHOM, a He HCIIOJTHUTENFHOH - BIAacThIO (penepanun
1 CyOBEKTOB.

C 4eM B pacCyXICHHUSIX CTYJICHTOB MOYKHO COTJIACUTRCS, U KaKue OMUOKH Brl 3aMeTuiin?

Ortser 1.

CepeOpsikoB:

OoOmectBennas nanara PO — 310 He o01ecTBeHHAast opraHu3anys, ee IpaBoBasi IPUPoJa U OpraHU3aLuOHHO-TIPaBOBas
¢opma mpsimo He ompenenensl B D3 "O6 O6mecTBeHHOM manare Poccuiickoit denepanun, XOTs B TOKTPUHE €€
Ha3bIBaIOT OOIIECTBEHHO-TOCYJapCTBEHHON opraHuzanmei (dpopmupoBaHneM); (GOpMalbHO OHA HE «BO3TJIABIISIET
oOIIecTBeHHbIE NanaThl B cyobekTax P Ho, ncxons u3 nenelt u 3axau (Hanpumep, n.6),7) O.10., MOXKHO 3aKJIIOYHUTD,
YTO OHA TIpU3BaHa OO0ECHEUUTh B3aMMOJCHCTBUE  OOIIECTBEHHBIX OOBENMHEHWH M HMHBIX HEKOMMEPYECKUX
opranmzanuii. Tak, B yacTHocTH, m 8) ctatbu 16 N 32-®3 npsiMo ycTaHABJIMBAET, YTO OHA YIOJHOMOYECHA
y4acTBOBaTh B paboTe OOIIECTBEHHBIX ManaT cyObekToB Poccuiickoit denepannu, a Takke HANPaBIATh YICHOB
OOmiecTBEHHON Manarel Uil y4acTusl B MEPONPHUATHSX, NPOBOANMBIX OOLIEPOCCHUICKUMHU, MEKPETHOHATIBHBIMUA U
PErMOHAIBHBIMU OOLIECTBEHHBIMU O0bEAMHEHUSIMI, UHBIMH HEKOMMEPUYECKHUMHU OpraHU3alusIMH

BoiiHunkuii:
JleficTBUTENHPHO, HU O KaKOW cucmeme makux naiam He ckazano tmpsmo HU B DexepanpHoMm 3akoHe "OO
O6mecreennoit nanate Poccuiickoit @enepanun”, Hu B Genepanbaom 3akone "OO6 00IKX NPUHIMIIAX OPTaHU3ALUH U
JIeSITENIbHOCTH OOINECTBEHHBIX Tanar cyorekToB Poccuiickoit @eneparmu” ot 23.06.2016 N 183-D3. Oonako ¢ n. 4)
cmampu 2 TIOCIEIHETO W3 YIOMSHYTHIX 3aKOHOB YKa3aHO, YTO OOILIECTBEHHbIE MHalaThl CyObEKTOB HpPU3BaHBI
o0ecreYnTh COorjlacoBaHHE OOILIECTBEHHO 3HAUYMMBIX MHTEPECOB I'pak[JaH, HEKOMMEPUYECKHX OpraHu3aluii, OpraHoB
roCyJapcTBeHHOH BiacTH cyobekTa Poccuiickoit depepanini 1 OpraHoB MECTHOTO CAMOYIPABICHHUS ... B TOM YHCIIE
myTeM B3aumonencTBus ¢ OOmecTBeHHOM nanator Poccutickoit denepannu, 00MIECTBEHHBIMY NTAJIATAMH CyOBEKTOB
Poccuiickori ®enepanmu, a Takke OONIECTBEHHBIMH TIajlaTaMd (COBETaMHM) MYHHUIMIIAIBHBIX 00pa30BaHMIA,
OOIIIECTBEHHBIMA  COBETAMH TIPH  3aKOHOJATENBHBIX  (MIPEJCTABUTEIbHBIX) W  HCIOJHHUTENBHBIX  OpraHax
rOCyJJapCTBEHHOU BiacTu cyobekTa Poccuiickort Denepaiun, HaXOAAIIMMUCS Ha TeppuTOpHu cyObekTa Poccuiickoi
@enepanny. Tonkysa MpHUBEJEHHOE HOPMAaTHBHOE T[IOJNOKEHHWE, INPUHUMAas BO BHUMaHME LEMM W 3ajJadd
OO011epOCCHIiCKOM M pETHOHAITLHBIX MANAT, SIUHBIA T0IX01 PeiepallbHOr0 3aKOHOIATENs K OTIPEJICIIEHHIO HX CTaTyCOB,
a TaKkKe MPaKTHKY B3aMMOJCHCTBUS MOKHO OOHApYKUTh CHCTEMHBIE CBSI3H MEXKIY PETMOHAIBHBIMU U (heaepanbHON
naJlaTaMH.

Ommbaercst BoHUIKui 1, cyxast Kpyr 3aga4 O0mecTBeHHOH nanaTel PO, KOTOPEI 3aMETHO IIUpe, YeM KOHTPOJIb
3a IEATEIbHOCTHIO OPraHOB MCIIOJIHUTENBHON BIACTH (helIepalbHOrO YPOBHSI.

DenepaabHblii 3ak0H ""O0 O0mecTBeHHol najgare Poccuiickoii ®enepanuu'’ ot 04.04.2005 N 32-D3 (mocaeaHsst
peaaxkuus)

Cratps 2. lenu u 3agaun O01ecTBEHHOM MAIaThI

OOmecTBeHHAsT MMajara Ipu3BaHa OOCCIIEYUTh COIJIACOBAHHME OOIIECTBEHHO 3HAYMMBIX HHTEPECOB IPaXkIaH
Poccwuiickori  ®Deneparuu, OOIIECTBEHHBIX OOBEIUHEHMI, WHBIX HEKOMMEPYECKHMX OpraHu3aluii, OpraHoB



rOCy/IJapCTBEHHOM BIIACTH W OPraHOB MECTHOTO CaMOYIIPABICHHUS Ui pelIeHus Hauboliee Ba)XKHBIX BOIPOCOB
SKOHOMUYECKOTO M COIMAIBbHOTO pa3BUTHUS, OOCCICUEHUS HAIIMOHAIBHON 0€30MacHOCTH, 3allUTHI MPaB U CBOOOJ
rpaxnaan Poccuiickoit ®denepannu, KOHCTHTYIHOHHOro cTpost Poccuiickoit ®enepanmuu U JEMOKPAaTHUECKUX
TIPUHITUTIOB Pa3BUTHS TPAXKITAHCKOTO o0mIecTBa B Poccuiickoit denepamnum myTem:

1) mpuBnedeHns TpakiaH, OOMIECTBEHHBIX O0hETMHEHHA W MHBIX HEKOMMEPUYECKIX OpPTaHN3aIlni;

2) BBIABM)KEHUS M TMOAJICP)KKH TPAXKTAHCKHX HHHAIIHATHB, HMEIONIHX O0INEPOCCUICKOE 3HAUCHUE M HAMPABICHHBIX HA
peanu3annio KOHCTUTYIIMOHHBIX TpaB, CBOOO M 3aKOHHBIX HHTEPECOB TPak[aH, MpaB U MHTEPECOB OOIIECTBEHHBIX
00BeTMHEHUH ¥ HHBIX HEKOMMEPUYSCKHUX OpPTaHU3aIlNi;

3) mpoBeneHMsI OOLIECTBEHHOM SKCIEPTU3bl (IKCIEPTU3bI) MPOCKTOB (pefepaibHbIX 3aKOHOB M MPOCKTOB 3aKOHOB
cyobekToB Poccutickoit denepanuu, a TakKe MPOSKTOB HOPMATHBHBIX MPABOBBIX aKTOB OPraHOB HMCIIOJIHUTEIILHOM
Biactu Poccutickoit denepaniyivi 1 NpOEKTOB MPABOBBIX AKTOB OPTaHOB MECTHOI'O CaMOYITPaBJICHHUS;

4) ocylIeCTBICHHS B COOTBETCTBHU C HacTosimuM DenepaibHbIM 3aKOHOM OOIIECTBEHHOTO KOHTPOJISE (KOHTPOJIS) 3a
nesitenbHOCTHIO [IpaBuTenberBa Poccuiickoit denepanuy, (eaepaibHbIX OPraHOB UCTIOIHHUTEIBHON BIACTH, OPTaHOB
WCTIONTHUTENBHON BiacTu cyOBnekToB Poccuiickoit denepari 1 OpraHOB MECTHOTO CaMOYTPAaBJICHHSA, a TaKkKe 3a
coOJTI0TeHneM CBOOOIBI CJI0BA B CPEACTBAX MAcCOBOI HH(POPMAIIHH;

5) BbIpaOOTKM PEKOMEHAAIM OpraHaM TOCyIapcTBeHHOH Biacth Poccuiickori ®expepaluu HpH  ONPEACICHUH
MPUOPHUTETOB B OO0JIACTH TOCYAapPCTBCHHON TOJICPKKH OOIIECTBEHHBIX OOBEJIMHEHUMN, WHBIX HEKOMMEPYCCKHX
OpraHW3allMi W WHBIX 0O0bemWHEeHWH TpaxkaaH Poccuiickoit demepariu, MesTeIRHOCTh KOTOPHIX HampaBlieHa Ha
pa3BuTHE rpakaaHckoro odmiectsa B Poccutiickoit deneparum;

6) okazaHus HHOOPMAIIMOHHOM, METOAMYCCKON U MHOM MOJIIEPIKKH OOIIIECTBCHHBIM ITajaTaM, CO3J[aHHBIM B CYObEeKTax
Poccwiickoit Deneparyn, oOMIECTBEHHBIM OOBEAMHEHUSIM W WHBIM HEKOMMEPYECKHM OPTaHU3aIUsAM, JACATEIbHOCTh
KOTOPBIX HAIIPaBJICHA Ha Pa3BUTHE IPaXKTaHCKOTO o01mecTBa B Poccuiickoit @enepannu;

7) TpHUBICYCHUS TPaXKIaH, OOLICCTBEHHBIX 00BEANHECHUI, UHBIX HEKOMMEPYECKHX OpraHW3alldil U MpeAcTaBUTeeH
CPEICTB MacCOBOW MHGpOpPMAIH K 0OCYKIESHHIO BOIIPOCOB, KACAIOIIUXCS COONIOICHNST CBOOOBI CIIOBA B CPEJICTBAX
MaccoBoi WHGOpMAIMH, pealn3alliid TpaBa TPaXXJTaH Ha pacIpoCTpaHeHWe WHQPOpPMAIMH 3aKOHHBIM CIIOCO00M,
oOecrieyeHus] rapaHTUH cBOOONBI CIIOBa M CBOOOIBI MaccOBOM HMH(pOPMALMU, U BBIPAOOTKH MO JaHHBIM BOIpPOCaM
PEKOMEHIALINIA;

8) ocylecTBICHNS MEKIYHAPOIHOIO COTPYJHHYECTBA B COOTBETCTBHU C LEISAMH WM 3aJa4aMH, OINPEICTICHHBIMU
HACTOSIIIEH cTaTbel, W ydacThsi B pabOTe MEXKIYHApOJHBIX OpraHM3alldil, a Takke B paboTe MEXIyHapOTHBIX
KOH(epEeHIINH, COBEIIAHUH U IPYTUX MEPONPHSITUSIX.

ApkaanHa

B menoM mo3unys 3TOM CTyIEHTKH TOYHEE BCETO OTOOpaKaeT HOPMAMUGHYH) OCHOBY NESTEILHOCTH TallaT, OJTHAKO
Apraduna TepernyTana «KOHTPOJIb 32 3aKOHOJATENILHOW BIIACTBIO» W «OOIIECTBEHHYIO O3KCIIEPTU3Y MPOCKTOB
HOPMAaTHBHBIX IPABOBBIX aKTOB» WM HAIPACHO OTPHIIaia BO3MOKHOCTH OCYIIECTBIICHHUS majaTamu ((enepaabHON H
pEeTHOHANILHBIMH) OOIIECTBEHHOTO KOHTPOJSI 3a JAESTeNhbHOCThIO (elepaibHBIX M PETHOHAIBHBIX OPTaHOB
HCTOJHUTEJIBHOU BJIACTH.

3aoanue 2.

B u. 2 ct. 3 YronosHoro kogekca P® ykazaHo Ha HEJOMyCTUMOCTh MPUMEHEHHSI YTOJOBHOTO 3aKOHA 10 aHAJOTHH.
Taxum o6pa30M, 3aKOH HMCKJIIOYACT BO3MOXXHOCTH HNPHUBJICUCHUA K erJ’IOBHOﬁ OTBC€TCTBCHHOCTH 3a CXOJHBIC, HO HE
MPESYCMOTPEHHBIE IIPSIMO B YTOJIOBHOM KOJIEKCE IESIHUS, JaXKe €CIIM OHU U SIBJISIFOTCS OOIIECTBEHHO OIACHBIMU.
Bomnpoc: momycTMo M B yrojOBHOM NpaBe NMPUMEHEHHWE aHAJOrMU NpaBa, Ilie B OTIIMYME OT aHAJIOTHUH 3aKOHa,
HEO0X0IMMO 00pamaTbcs He K KOHKPETHBIM HOPMaM 3aKOHA, & PyKOBOJCTBOBATbCA OOIIMMH HadalaMH U CMBICIIOM
3aKOHOJATeNIbCTBA?

Omeem 2.

B YronoBaowm kojekce PO mpsiMo 3anperieHa ToJIbKO aHaIorus 3akoHa. Ho oOImenpuHsIToi cauTaeTcs ToUKa 3peHus,
MIpH KOTOPOH aHaNoTuA MpaBa Toxke 3ampenieHa. OT yJacTHHUKA OKUAAIUCH: IEMOHCTPAINS Pa3HUIIBI MEXIY IBYMS
BUJAMHU aHAJIOTUM (M3 TEOPUHU MpaBa); PAacCyX AEHHS O TOM, MOYEMY MMEHHO aHaJIOTHsl MpaBa 3ampenieHa (Win
paspellleHa) B YrojIOBHOM IMIpaBe, IOHMMAaHHE IPAaKTHUYECKOro acleKTa NaHHOW NpoOjeMbl. 31ech TakkKe HeT
€IMHCTBEHHO NMPaBHJILHOTO OTBETA: OONBUIMHCTBO CIIELHUAIMCTOB YTBEPXKAAIOT, YTO aHAJIOrHs Mpasa 3anpemieHa. Ho
HEKOTOpBIE CHEIUAIUCTHI JOMYCKAIOT BO3MOXKHOCTh aHaJIoruy npaBa B YII He B acniekTe KBaTM(HUKALNU JCIHUS, a B
acIeKTe peIIeHUs] BOIPOCOB O IPHBJICUEHWH K YTOJOBHOW OTBETCTBEHHOCTH (HAmpwMep, BBHIOOp BHIAa W pa3Mepa
HaKaBaHI/IH). 3)16CL MOT'YyT HCEIOCPCACTBCHHO IPUMCHATHCA IMPUHLOMUIILI YTOJIOBHOT'O IIpaBa, a 3HA4YWT, B Cliy4dyac
OTCYTCTBHSI HOPMBI, PETJIAMEHTUPYIOIINI JaHHBIM BONPOC, MPABOIPUMEHUTENh pUOeraeT K aHaIoruu mpasa. [Ipu
OTBET HE ﬂaHHLIfI BOIIPOC BAXXHO ITOKa3aTb HOJIHO]_IeHHHﬁ Xon paCCY)K}IeHI/Iﬁ U aprymMCeHTUPOBAHHYIO MO3UIUIO I10
BOIIPOCY.



3aoanue 3.

I'paxnanun W., caMOCTOATENBHO BOCIUTHIBAIONINI JIBYX MAJOJIETHUX JETeW, ObUT MPHUBICYCH K aIMUHUCTPATUBHOMN
otBeTcTBeHHOCTH 110 4. | ctateu 20.25 KoAlIl P® (neynnara anMUHHCTPAaTHBHOTO Tpada B yCTaHOBICHHBIH CPOK) B
BHJE aIMUHHCTPATHBHOTO apecTa CPOKOM Ha Tpoe CYTOK. He coriacuBmmch C NPUHATHIM TOCTaHOBJIEHHEM .
00>astoBalI ero BHIIECTOSIIHHA cya. B cBoeil sxanobe M. cocnmancsa Ha To, 4T0o OTCyTCTBHE B 4. 2 ctathu 3.9 KoAll PO
TTOJIO’KEHUS, 3aIPEIIAfOIIEro MPUMEHEHHE aIMUHUCTPATHBHOTO apecTa K My>KUYMHAM, UMEIOIINM JIETeH B BO3PACTE 110
YEeTHIPHAIIATH JIET, TIOBJIEKJIO HAPYIIEHNE €ro KOHCTUTYIIMOHHBIX MPaB, 3aKPEIUIeHHBIX cTaThaMu 19 (dactu 2 u 3) u
38 (uacth 2) Koncrurymuu P®. Kpome Toro, momoxxenus 4. 2 crateu 3.9 KoAll P®, He nomyckaromiue npuMeHEHHE
TAKOTO0 BUAA AJIMUHHCTPATHBHOTO HAaKa3aHWs KakK aJMUHHCTPATHUBHBIN apecT K JKCHIIMHAM, WMCIOIIUM JeTed B
BO3pAacTe O YETHIPHAALATH JIET, HO JIOIYCKAIOIIUe MPUMEHEHNE 3TOTO K€ HaKa3aHMs K MYKUYWHAM, BOCIUTHIBAIOIIM
netel B Bo3pacte 10 14 jer, mpoTHBOpeYaT MPUHLUIY paBEHCTBA MEpe] 3aKOHOM, 3aKkperuieHHoMy B cT. 1.4. KoAll
P®, daxtiaeckn muddepeHmpys aIMIHUCTPATHBHYIO OTBETCTBEHHOCTD IO MPHU3HAKY mona. Taroke rpaxmanuH U.
cocTalicsl Ha yIIeMJIeHHE TIPaB HECOBEPIICHHOIETHHX IETel, BOCHIUTHIBAEMBIX OTIIOM CAMOCTOSATENBHO.

Haifte mpaBoBoil ananu3 nmo3unmu rpaxmannHa M. Hapymaror nmu nonoxenus 4. 2 crateu 3.9 KoAll PO npunmum
paBEHCTBA JIMII, COBEPIIMBIITNX aIMUHICTPATHBHBIE TIPaBOHAPYIIIEHNS, HE3aBUCUMO OT moia? Kakoe perienne MoxeT
MPUHSATH BHILIECTOSIIMH CYJ 10 *Kanode rpaxkaanuna 1.?

Omeem 3.

Bompoc o HazHaueHWM aJMHHHUCTPATHBHOTO apecTa OTIy, BOCIHTHIBAIOIIEMY JeTell B Bo3pacTe a0 14 er,
paccmarpuBaiicss KoncrutyimonaeiM Cymom PO (mamee — KC P®). KC PO ycraHOBWI, 9TO peryimpoBaHUE,
HanpasieHHOe Ha quddepeHannio Mep aiMUHUCTPAaTUBHOM OTBETCTBEHHOCTH MY>KUHMH U JKEHIIUH, YCTAHOBJICHHOE
3aKOHOJATENIEM HCXOAS M3 KOHCTUTYLIMOHHO 3HAYMUMBIX IIEJIEH M CaMOCTOSTENBHBIX KOHCTUTYIIHOHHO 3alUINAcMBbIX
LIEHHOCTEH, OCHOBOM KOTOPBIX B OTHOIICHUH 4YacTH 2 cTaThi 3.9 manHoro Kopekca siBisieTcst oxpaHa rocyJapcTBOM
30POBbSI M COLMANBHOIO OJNaronojy4dss WMEHHO >KCHIIWHBI-MaTepu (TI0 COBOKYMHOCTH (U3HOIOTUYCCKUX H
HPaBCTBEHHO-TICUXOJIOTHYECKHX  (DAaKTOPOB), HE MOXKET paccMaTpUBATBCS KakK Hapyliamolee Kakue-Tubo
KOHCTUTYIIMOHHBIE ITpaBa M cBOOO B MHBIX KaTeropuii rpaxaad (Onpeaenenue ot 13 utons 2006 roga N 195-0).

B 10 xe Bpems, KC P® chopmynupoBail Mo3UIHUIO, COTTIACHO KOTOPOH CYJl MOKET HE IPUMEHSTH K OTIly peOeHKa 10
14 7er agMHHUCTPATHBHBINA apecT, €CIM 3TO MOXKET IOBJICYb OCTaBJIEHHE pebeHKa 0e3 POAMTENLCKOTO MOIECYESHHUs
(Ompenenenne ot 15.10.2020 N 2375-0). Ho orelr 10omKeH MPEIOCTaBUTH I0KA3aTENbCTBA, YTO MPUMEHEHNE K HEMY
aJIMUHHUCTPAaTUBHOIO apecTa MOXKET OCTaBUTh AeTei 0e3 Hamzopa. Takum oOpaszom, ecim M. B BhlecTosieM cyne
MPEIOCTABUT TaKHE JOKA3aTEeNbCTBA, CyZ MOXET H3MEHHUTH IOCTAHOBICHHE O HA3HAYECHWH aJIMHHUCTPAaTUBHOIO
HakazaHWs TIepBOM WHCTAaHIIMM W 3aMEHUTHh aJMHHHCTPATHBHBIM apecT Ha aJMHHUCTPATUBHBIA mmTpad,
npexycMoTpensbiit 4. 1 ct. 20.25. KoAIl PO.

4. Cornacuo KoAIl P®, B Benenun cyobekToB PO HaxoauTCsl yCTaHOBJICHHUE OTBETCTBEHHOCTH 32 HAPYIICHHE 3aKOHOB
cyosektoB PO (ct. 1.3.1. KoAIl P®). KoAIl P® oTBEeTCTBEHHOCTh 3a paccMaTpuBaeMble NESHUS B 0OJACTH
OnmaroyctpolictBa He YycraHaBnuBaeT. CliegoBaTelbHO, 3aKOHOM cyObekta P@® moxer OBITH ycTaHOBJIEHA
aJMHMHHCTPAaTUBHAs OTBETCTBEHHOCTD 34 paCCMATPUBAEMBIE JICSTHUS.

Kpome Ttoro, cyOpekTamMmu P® MokeT ycTaHaBIMBAaTHCS aAMHHUCTPATUBHAs OTBETCTBEHHOCTH B BHAE IuTpada H
npenynpexaeHus (ct. 3.2. KoAll PO).

Takum 00pa3oM, yKa3aHHBIE TIOJOKEHUS 3akoHa N-ckoi obmact cooTBeTcTBYIOT KOAIT PD B wactu pasrpannuenus
npeaMeToB BeaeHus PD u cyobekToB PO B 001acTH 3aKOHOIATENILCTBA 00 aIMUHUCTPATHBHBIX TPABOHAPYIIICHHUSX.

3aoanue 4.

B Ykaze Anekcangpa Il o BBesiennu B nerictue qokymeHToB CyneOHoit pedopmbl oT 20 HOSOpst 1864 r. TOBOPHIIOCH O
co3nianuu B Poccum «cyna ckopo-To, mpaBoro, MUJIOCTUBOTO U PABHOTO JJIS BCEX...». B HOBBIX cyJax 3ajadu cyaei
YCJIOKHUINCh: OHHM JOJDKHBI OBUIM M3y4YaTh JOKAa3aTeNLCTBA HEMOCPEACTBEHHO, OIEHUBATh WX, MO BHYTPCHHEMY
yOCXKICHHUIO, J1a U B IICJIOM HE YPOHUTh aBTOPUTET CyJa HpPH OTKPBITOM cyaeOHOM mporecce. Kakwe HOpMEBI
3aKOHOJIATEIHLCTBA BTOPOH mojoBuHBI XIX Beka obecrmeunBany TOMAaJaHWe HA JODKHOCTH CYIBH JTOCTOHHOTO
kanauaara? Kakum o0pa3oM 3TO OCYIIECTBIIAECTCS B HACTOSIIEE BpeMsi?

Omeem 4.

o cynebHoi pedopmbl 1864 roga K CyAbsSM HPEAbSBISINCH T€ XK€ TPeOOBaHWSA, YTO U K JIPYIMM UYHHOBHHUKAM
IPa)XIaHCKOM CITy»KOBI.

Co3anue HE3aBHUCHMOTO Cy/a, JISHCTBYIOIIET0 Ha Hadalax COCTA3aTeNLHOCTH, HENMOCPEJICTBEHHOCTH, PaBEHCTBA
CTOPOH, OTPeOOBAJIO BBECTH CIIeIMaIbHbIC TPEOOBaHHUS K Cy1bsiM. Hanipumep, Bce CybH J0JKHBI TOCTUYb 25-JIETHETO
BO3pacTa. YCTaHABIWBAINCH W WHBIC IICH3BI, PAa3JIMYaBIIUECS I MUPOBBIX Cyled W cyned oOmmx cyneOHBIX
ycTaHoBieHuid. Tak, 00pa30BaTeNbHBIN 1IeH3 ObLT Pa3IMYHBIM JIJII MUPOBBIX U «KOPOHHBIX» Cyneld. MUpOBbIe CyIbH



JIOJDKHBI OBUTH COOTBETCTBOBATH IIEH3Y OCEIJIOCTH, a TAaKKe MMYIIECTBEHHOMY IeH3y. HeoO0XoauMo COMOCTaBUTH
YCTaHOBJICHHE IICH30B C LEISIMH, KOTOpBIE IOCTHUTAJUCh WX BBeldecHUEM. Hampumep, LIEH3 0CeqIOCTH IMO3BOJISI
MOMaJIaTh B MHUPOBBIC CYABH TOJBKO MECTHBIM KHUTEISM, CIHOCOOHBIM pPa3pelIUTh NIEN0 C YYETOM OCOOEHHOCTEH
00BI9acB TaHHON MECTHOCTH. MOXHO ITOKa3aTh CBS3b UMYIIECTBEHHOTO II€H3a CO 3HAHUEM OCOOCHHOCTEH JIEeTTOBOTO
000poTa B JaHHOI MECTHOCTH, a TaKXKe ¢ 00ecTieueHHeM HEe3aBHCHMOCTH MUPOBOTO CYy/IbH.

lapanTHeil aBTOpUTETA CYyABH SBJISUICS TOPSJAOK €ro MOMagaHus Ha JIOJDKHOCTh (M30paHue Uil MUPOBBIX CYACH U
Ha3HA4YCHWE WMIIEPATOpOM sl Cyned oOmmx cymoB). Takke MOXXHO YKa3aTh Ha JEATENBHOCTH Bricmiero
TUCIMITTHHApHOTO ipucyTcTBUs [IpaBuTenserBytomero CeHarta, OCYIIECTBIISBIIETO HAA30D 32 AESITEFHOCTBIO CYIeH.
[Ipu packpeITUH BOIIPOCa O COBPEMEHHBIX TPEOOBAHUAX K CYAbSIM CIICIYET CPAaBHUTHh U3MCHEHHE IICH30B (HarpuMep,
OTCYTCTBHE UMYIIIECTBEHHOTO IIeH3a, OOIIHiT 00pa30BaTEIbHBIH IIEH3 Ul BCEX CY/JICH) U MOKa3aTh UX CBS3b C 3a/1a4aMHu
Cyllell B COBpPEMEHHBIX yCIOBHIX. [loMuMO BBICOKHX Mpo(deccHOHaTbHBIX KadecTB CyIbs JOJDKEH JEHWCTBOBATH OT
umenu Poccuiickoii denepanuu ¥ HE UCHBITHIBATE Ha ce0€ WHOCTPAHHOTO BIUsSHUA. C 3TUM MOXHO CBSI3aTh Psij
TpeOOBaHUI COBPEMEHHOTO 3aKOHOAATEIbCTBA (HAPUMED, OTCYTCTBHE MHOTO IPaXJIaHCTBA, KpoMe TpakaaHcTBa PO,
OTCYTCTBHE CYETOB B HHOCTPAaHHBIX OaHKax W T.1.). B Hacrosiee BpeMs OONbIIoe BHUMaHHE 3aKOHOAATENS H
CyIleHCKOro cooOIecTBa yAENSeTCS MOPAIbHOMY OOJHKY CYABH, YTO IPOSBISETCS B ACSITEIFHOCTH OPIraHOB
CYJIEeHiCKOr0 COO0INECTBa, CYIECTBOBAHUH KOJICKCA CYIEHCKOM STHKU.

[IpuBETCTBYIOTCS M UHBIC PACCYKICHUS U IPUMEPHI, PACKPHIBAIOIIIE TEMY.

3aoanue 5.

Onumimre NPakKTHYSCKHE MOCICICTBYS BBIJCICHHE HOPM HEMTOCPECTBEHHOTO MPUMEHEHHUS U3 TPYIIIThI HMITCPATHBHBIX
HOPM JIJIsl OTHOIICHUH C y4acTHEM MHOCTPAHHBIX JIUI] HITH TPAXKIAHCKO-ITPABOBBIX OTHOIICHUH, OCIIOKHEHHBIX WHBIM
WHOCTPAHHBIM 3JIEMEHTOM.

Omeem 5.

HopMma HemocpeACTBEHHOro MNPUMEHEHUA — 3TO HMIIEpaTHBHAs HOpMa 3aKOHOJaTeNnbcTBa Poccuiickoit
denepanuu, KOTOpasi BCICACTBUE YKa3aHUs B HEW caMOW WJIM BBUY €€ 0COOOro 3HA4YCHHMS, B T.4. JUI 00CCIICUCHUS
IPaB M OXPAHSIEMbIX 3aKOHOM HHTEPECOB YYACTHHUKOB TPaKTAHCKOTO O0OpOTa, PEryJMpyeT COOTBETCTBYIOIHUE
OTHOIIIEHHUS HE3aBUCHMO OT TIOJUIeXAIero NpuMeHeHuo mpasa (1. 1 ct. 1192 'K PO).

Takum 00pa3oM, HOPMBI HEMOCPEACTBEHHOTO NMPHUMEHEHHS POCCHHUCKOrO 3aKOHOAATENbCTBA NMPUMEHSIOTCS
Ja)ke B TOM CITy4dae, KOrja K OTHOIIEHHSM TOJUICKHUT MPUMEHEHHIO IIPABO IPYTHX FOCYyIapCTB B CHIIY COTJIALIEHUS O
BBIOOpE MPUMEHUMOTO MTPaBa MM KOJUTM3HOHHBIX HOPM.

Taxke T0pH TPUMEHEHHH NpaBa KaKOW-TMOO CTpPaHbl Cyl MOXET NpPUHATH BO BHHUMAaHHE HOPMEI
HETMOCPEJICTBEHHOTO MMPUMEHEHUS IPYTOl CTPaHbl, UMEIOIIEH TECHYIO CBA3b C OTHOIICHHEM (11. 2 ¢T. 1192 'K P®).

W3 onpeneneHus MOHITHS «HOpPMa HEMTOCPECTBEHHOTO IPUMEHEHUS» CIEAYET, UYTO HE JI00ast MMIepaTuBHast
HopMa B 3HaueHuH CT. 422 ['K PO sBnsieTcst HOpMOM HEMOCPEACTBEHHOT O NpUMeHeHus. K nuMInepaTUBHBIM HOpMaMm, He
COOTBETCTBYIOLINM JOIMOJHUTEIBHBIM MIPU3HAKAM HOPM HEMOCPEICTBEHHOTO NMPUMEHEHHUs, YKa3aHHBIE IIpaBHJIa HE
MPUMEHSAIOTCA: €CIH K INPABOOTHOIIEHHIO MPUMEHSIOTCS HOPMBI OJHOIO TOCYyNapcTBa, CyJ HE NPUMEHSET U HE
YUHUTBIBAET UMIIEPATUBHBIE HOPMBI APYTOro rocy1apcTBa.

K uncmy HOpPM HEMOCPEICTBEHHOTO TPHUMEHEHHUS OTHOCATCS, HalpuUMep, TION0KEHUS POCCHICKOTO
3aKOHOJIATENIbCTBA, YCTAHABIMBAIOIINE OTPAHUYEHUS] 000POTOCHOCOOHOCTH ONpEIEICHHBIX 00BEKTOB TPAKIAHCKUX
npaB (B YacTHOCTH, Ha MpHOOpeTeHre MHOCTPAaHHBIMH JIUIIAMU B MPEyCMOTPEHHBIX 3aKOHOM CIyYasX 3eMelbHBIX
YYacTKOB, aKIUil U J10JIel B YCTAaBHBIX KaIllUTaJlaX OMPEIEIEHHBIX XO3SHCTBEHHBIX OOIIECTB H JIp.), ONpPENENIIomre
00CTOSITENbCTBA, MPEMSATCTBYIOIIUE 3aKJIOUEHUIO Opaka MHOCTPAHHBIM TPaXIAaHMHOM Ha Teppuropuu Poccuiickoi
@®enepanuu (cratbst 14, mynkr 2 cratbu 156 CK P®). B cuny npsmoro ykasaHusl 3aKOHAa K YHCIY HOPM
HEIMOCPEICTBEHHOI'0 NPUMEHEHHUSI OTHOCSITCS MOJI0XKEeHUs MyHKTa 2 cTatbl 414 KTM PO, cornacHo KOTOpPBIM HalU4uue
COIJIAIIEHUsT CTOPOH O BBHIOOpPE MPUMEHMMOro IIpaBa HE MOMKET TMOBJIEYb YCTPAaHEHHE WM YMEHbLICHUE
OTBETCTBEHHOCTH, KOTOPYIO B cOO0TBETCTBUH ¢ KTM P® nepeBo3unk A0HKEH HECTH 3a Bpe, IPUUNHEHHBIN XKU3HU WIN
3I0POBBIO NMACCAKUPA, yTPATy WM MOBPEKIEHHE TPy3a M Oaraxka MO0 MPOCPOUKY MX JIOCTABKHUL,

B wactu, HE yperynupoBaHHOW HOpMaMH HEMOCPEICTBEHHOTO IPUMEHEHHS, He UCKITIOYAaeTCsl MPUMEHEHNE K
CHIOPHBIM MPABOOTHOIIEHUSM TPaBa, OPEAEIEHHOTO B COOTBETCTBHH C COTJIAIIEHHEM CTOPOH O BEIOOPE IPUMEHIMOTO
MpaBa Ui KOJUIM3HOHHBIMU HOPMAaMH.

3aoanue 6.

! Mynkr 10 nocranosnenus [Lienyma Bepxosnoro Cyma P® ot 09.07.2019 Ne 24 «O npumMeHeHUH HOPM
MEKyHapOJHOI'0 YaCTHOTO MpaBa cyaaMu Poccuiickoit deneparumy».



OoOmecTBo A. (apeHI0/aTeNh) HA OCHOBAaHHMH JIOTOBOpa apeHIb! mepenano obmiectBy b. (apeHmarop) macioOoiiHoe
obopynoBanue. [TockonbKy apeHIaTOp CBOUX 005A3aHHOCTEH, YCTAHOBICHHBIX JIOTOBOPOM, HE UCIIOJHSIL, APSH I01aTEITh
oOpatwucs B cy1 ¢ TpeOOBaHHEM O B3BICKAHWU 33/I0JDKEHHOCTH 10 apEH/IHOM I1ate. B yoBIeTBOpeHNH JAHHOTO HCKa
OBLIO OTKA3aHO IO MPUIHHE HUYTOKHOCTH JIOTOBOPA apeH/IbI.

B cBs3u ¢ uznoxkeHHBIM 00mIecTBO A. 00paTWiIOCh B apOUTPakHBIM cya K o0mecTBy b. ¢ MCKOM O TMpUMEHEHUH
MOCJIE/ICTBUI HEJICHCTBUTEIIBHOCTH JIOTOBOPA apeH bl B BHJIE BO3BpaTa 000PYI0BaHUSI.

Cyn niepBOii MHCTAHIIMY 3asBICHHOE TPEOOBAHUE YOBICTBOPHIL.

Cya aneuisiuOHHON MHCTaHIUHM PEIICHHUE Cyla MEepBOH WHCTAHIIMKM OTMEHWI, B YIOBJICTBOPCHHH HCKAa O BO3BpATe
000OpyZoBaHHS OTKa3al, yKa3aB Ha TO, YTO B JieJie OTCYTCTBYIOT JOKa3aTelbCTBA HAIMYMS y oOliecTBa A. BEIIHOTO
mpaBa Ha Maclo0olHHOe 000pyIOBaHuUE.

Jlaiite KBaTU(pUKAIMIO CIOKUBIIMXCS MEXKAY CTOPOHAMH MPaBOOTHOIICHWH. OIEHUTE apryMEHTAIlUI0 Cyla
amneJUIIUOHHON HHCTAHITUH U pa3pelinTe CIIOPHYIO CHTYAITUIO.

Omeem 6.

Cornacho 1. 2 ct. 167 I'K P® npu HeZieiCTBUTENBPHOCTH CIENKH KaXKasi CTOPOH 00s13aHa BO3BPATHTD JPYTOi
BCC TOJyYCHHOW 1O CJEJKE, a B CIy4ae HECBO3MOXKHOCTU BO3BPATUTh IMOJYYCHHOE B HaType (B T.4. TOT/A, KOTIa
MOJIyYCHHOE BBIPAXKACTCS B II0JIb30BAHUU HMMYIIECTBOM, BBIMOJIHCHHOW pPa0OTe WM TPEAOCTABJICHHOW YCIyTe)
BO3MECCTHUTH €T0 CTOMMOCTBD, €CJIM MHBIC ITOCIICACTBUA He,ﬂeﬁCTBHTCHBHOCTH HE MPEAYCMOTPECHBI 3aKOHOM.

Takum 00pa3oMm, MeXAy CTOPOHAaMHU CJOXHJIKMCh IPaBOOTHOIICHHS 110 BO3BpaTy IMOJYyYE€HHOro IO
HEJEHCTBUTEIBHON CIEJKE — PECTUTYLIUOHHBIE ITPAaBOOTHOILIECHHUS.

JlaHHBIE TPaBOOTHOIIICHUSI HOCSIT OTHOCUTEIIBHBIN XapaKTep U UX OOBEKTOM SIBJISIFOTCS ACHCTBUS 00sI3aHHOTO
JIUIa, TO3TOMY 3TH MPABOOTHOIIEHUS MOXHO OTHECTH K 00SI3aTEJIbCTBEHHBIM IPAaBOOTHOLICHUSAM. BepHo maroice: K
JTAaHHBIM TTPABOOTHOIICHUSM PUMEHSIOTCS OOIIHME MOJIOKEHUS 00 0053aTeNIbCTBAX, MOCKOJIBKY HHOE HE YCTAaHOBJICHO
'K P®, uHBIMHU 3aKOHAMH UITH HE BBITEKAET U3 CYLIECTBA COOTBETCTBYIOIIUX OTHOIIEH!H (11. 3 cT. 307 'K PD).

B cootBerctBum ¢ m. 1 ct. 167 'K PO HenelicTBuTenpHas cleika HE BICUYET IOPUANUYESCKUX MOCIEACTBUH, 3a
HCKIIFOUCHUEM TEX, KOTOPHIE CBSI3aHBI C €€ HeICHCTBUTEILHOCTRIO, M HEIEUCTBUTEIHFHA C MOMEHTA €€ COBEPIICHHUS.

Pecturynmonnoe TpeboBaHre OCHOBAHO HE HA HAPYIIICHUH MTPpaBa COOCTBEHHOCTH JIMIA, TIEPEJABILIETO BEIIlb 110
HEICHCTBUTEIILHON ClIeNKe, a Ha (akTe Tepelnade BIAJCHUS BEIIBIO MO MOPOYHOMY OCHOBAaHUIO, TO3TOMY CTOPOHBI
JIOJDKHBI JIOKa3aTh TOJNBKO (akT IMepeAadd MMYIIeCTBa BO HCIONHEHHE HeACHCTBUTENBHOW crenkd. s Bo3Bpata
MOJIy4YE€HHOTO M0 HEIEWCTBUTENLHOM CAeNKe He MOAJIeKaT HCCIeI0BaHIIO OCHOBAHNS BOSHUKHOBEHHS TIPaB CTOPOH Ha
HepelaHHoe TI0 CJIEJKE MMYIIECTBO?. ApPryMeHTalus CyJa aneUISIMOHHOW MHCTAHIMM SBJISETCS HEBEPHOM, MCK
oOrmiecTBa A. MOMIEKHAT yIOBIETBOPEHUIO.

2 Mynxr 3 Undopmarmonnoe nmuchmo Ipesumuyma BAC P® ot 13.11.2008 Ne 126 «O630p cynebHOI MPAKTUKK IO HEKOTOPHIM
BOTIPOCaM, CBSI3aHHBIM C HCTPeOOBAHMEM HMYIIECTBA W3 UY)KOTO HE3aKOHHOTO BIaJeHHs», I. 81 mocraHoBieHus I[lnenyma
Bepxoaoro Cyma P® ot 23.06.2015 Ne 25 «O mpuMeHEHHH CyJaMH HEKOTOPBIX IIOJIOKEHWH paszena | dacTu mepBoi
I'paxnanckoro kogekca Poccuiickont denepannn.



